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DIVIDEND POLICY IN TRANSITION PERIOD 


NE group which has not bene- 

fitted from the high level of bus- 
iness activity during the war period 
is the stockholder. According to the 
U. S. Department of Commerce, to- 
tal corporate dividend payments 
since 1939 have been as follows: 


(In billions) 
1939 
1940 
1941 
1942 
1943 


The total dividends paid in 1943 
were approximately the same 
amount as those paid in the non-war 
year 1939. This stability in divi- 
dend payments has developed de- 
spite the fact that corporate net pro- 
fits have more than doubled during 
the same period, increasing from 
$4.2 billion to $8.9 billion in 1943. 

Corporations have retained prac- 
tically all of the increase in earnings 
in the business. Retained earnings 
have been as follows: 

(In-billions) 

(> Sia ICE eae 
1940 __ 
1941 _.. 
1942 ... 

Pee oS 


It is interesting to recall, in this 
connection, that 1939 was the first 
year since 1929 in which corporate 
earnings were larger than the divi- 
dends paid out. In other words, in 
each year during that decade, corpo- 
rations drew upon their resources to 
some extent in order to pay divi- 
dends, even though they were sub- 
stantially lower than in the pre-de- 
pression years. During those ten 
years, corporations used more than 
$25 billion of their resources be- 
cause earnings were inadequate to 
cover all costs plus even the small 
return distributed to stockholders. 
This total of $25 billion may be 
compared with the $15 billion of un- 
distributed earnings since 1939. It 
might also be noted that although 
corporate earnings in each year 
from 1941 to date have been in ex- 
cess of the amounts earned in 1929, 
dividend payments have only been 
about two-thirds as great. 

In light of the conservative divi- 
dend policy followed by corpora- 
tions during the war period, mainte- 
nance of reasonable dividends might 
be expected during the early post- 
war years, even though earnings 
should decline. There will be many 
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industries where reconversion will 
take months, during which no in- 
come—or nominal income—can be 
obtained. It is not only the cost of 
retooling, but the loss of production 
and sales time, which will have to be 
compensated before dividends can 
be earned. Having foregone parti- 
cipation in extraordinary war pro- 
ductivity, stockholders may claim as 
their due at least stability of divi- 
dends in the transition period, both 
where there are no reconversion dif- 
ficulties and where reserves are ade- 
quate. 

It must be recognized, however, 
that large segments of industrial 
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production have substantially lost 
control over their labor and material 
costs, while tax costs are so imposed 
as definitely to impair profit pros- 
pects. There remains, too, the ser- 
ious possibility that reconversion 
and other costs attributable to the 
war, but payable after it, may have 
been underestimated, so that what 
currently appear as profits may in 
reality turn out to be costs. Thus the 
investor, who by acceding to moder- 
ate distributions during the war be- 
comes fairly entitled to their contin- 
uation, must nevertheless recognize 
that that prospect is not without un- 
certainty. 





POST-WAR SAVINGS AND THE FIDUCIARY 


OO little attention has been given to 
‘| the amount of individual savings that 
will prevail if the post-war national in- 
come reaches the $140 billion level esti- 
mated to be necessary to furnish high 
level employment. Such a level of na- 
tional income would be about twice as 
large as that which prevailed before the 
war. Past experience shows that, as the 
national income expands, savings tend to 
increase at an even faster rate, as the 
following table shows: 

National Income and Savings 
(in billions) 


Net 
Savings ‘% of Saving to 


National of National 
Year Income Individuals Income 
1929 $ 83.3 $ 8.8 10.6 
1933 42.3 2.1 5.0 
1937 71.5 6.7 9.4 
1938 64.2 4.4 6.9 
1939 70.8 6.0 8.5 
1940 77.6 7.3 9.4 
1941 96.9 14.2 14.5 
1942 121.6 28.0 23.0 
1943 147.9 33.0 22.3 


If the above table were arranged not 
by years, but in terms of the size of the 
national income, it would become evident 
that the years with the lowest national 


incomes were also the years with the 
smallest percentage of savings and the 
smallest absolute amount of savings. 
Thus a national income of $83.3 billion 
in 1929 was accompanied by $8.8 billion 
of savings (10.6%) while the $77.6 bil- 
lion total of 1940 led to savings of $7.3 
billion (9.4%). 

The high rate of savings in 1942 and 
1943, however, is no guide for the future. 
An important factor contributing to this 
volume of savings has been the wartime 
lack of availability of many products, 
particularly such items as automobiles, 
refrigerators, radios, etc. When we have 
shifted to a peacetime economy and these 
products are once more available, the vol- 
ume of savings would probably be lower 
than in those years, assuming the same 
national income and the same price level. 
But they would still be greater than in 
any year before the war. 

Such a volume of savings presents the 
trust officer with a major opportunity and 
with a major problem. The opportunity 
will be in the form of more estates; the 
problem will be that many of these es- 
tates will be smaller than trustees have 
been accustomed to handle in the past. 
This is the fiduciary’s reconversion prob- 
lem. 
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CORPORATE REFUNDINGS AND INTEREST RATES 


OR the past two months, there has 
been a veritable flood of corporate re- 
funding operations. Securities with 
coupons of 4 to 6 per cent are being re- 
placed by new issues carrying 2%4 to 3 
per cent. These large flotations have in- 
cluded $155 million Commonwealth Edi- 
son of Chicago bonds, $130 million Phila- 
delphia Electric Company bonds, $100 
million American Tobacco Company 
bonds, and $115 million Pacific Gas and 
Electric bonds. Although these opera- 
tions will be reduced while the Sixth War 
Loan drive is under way, it seems prob- 
able that they will be renewed after the 
Drive. To a large extent, these refund- 
ings represent the readjustment of the 
cost of corporate capital to the low level 
of interest rates which has prevailed dur- 
ing the war. 
Several important results flow from 
these refunding operations. First, the 
cost of corporate funded debt is being re- 


duced. Hence, out of any given amount 
of earnings, a larger amount will be avail- 
able for stockholders. Secondly, the abil- 
ity of these corporations to withstand the 
ravages of a serious depression will be 
considerably enhanced because it will be 
much easier to cover these reduced fixed 
charges. Thirdly, since the coupon rates 
on these investments have been substan- 
tially reduced, there probably will be a 
greater eagerness on the part of institu- 
tional investors to make money available 
for other purposes at lower rates than 
formerly prevailed. 

Trustees will also feel the repercus- 
sions of these refundings at the current 
low level of interest rates. The yield to 
trusts will necessarily be reduced as the 
5% coupons on the original purchases are 
replaced by 3% coupons. In a number of 
cases, it may become necessary for in- 
come beneficiaries to use even more of 
their principal, where that is permitted, 
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in order to maintain a given standard of 
living. The premium paid on the called 
bond may represent a partial offset to 
this decrease in coupon rate and the need 
to eat into principal. 

With government debt aggregating 
some $300 billion after this war, every ef- 
fort will be made by the Treasury to keep 
interest rates at their record low level. 
Moreover, it seems certain that wartime 
developments will contribute to this same 
end. The liquid assets of many large 
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corporations and the liquid savings of 
many individuals have reached peaks 
which are astronomical as compared with 
their holdings in the pre-war period. This 
will have a two-fold effect: first, it will 
mean fewer demands by corporations for 
new funds, and secondly, a supply of 
funds greatly in excess of these limited 
demands. It seems clear, therefore, that 
the trustee must adjust his thinking and 
his policies to low income yields over the 
next few years. 


CHANGES IN PRODUCTIVITY AND CORPORATE PROFITS 


HERE seems to be a widespread be- 
lief that the productivity of Ameri- 
can industry has increased enormously 
during the war and that this increase will 
be reflected in a lower level of post-war 
costs and hence in higher industrial pro- 
fits. To a large extent, this belief arises 
because of the great increase in produc- 
tivity in the various munitions indus- 
tries. We have witnessed sensational re- 
ductions in the number of man hours re- 
quired to produce a plane, a ship, and 
other war materiel. The prodigious per- 
formances of Henry J. Kaiser have cap- 
tured the popular imagination and have 
contributed significantly to the distorted 
view as to improvements in productivity. 
In a recent Brookings publication, 
“Post-war National Income,” it is pointed 
out, for example, that “when the war in- 
dustries are reduced to normal propor- 
tions after the war, a substantial part of 
the gains which accompanied their sud- 
den growth will be lost. Meanwhile, the 
industries which were suspended during 
the war will start pretty much from 
where they were in 1940.” This is an 
important point. Increases in produc- 
tivity in an industry which will suspend 
operations at the termination of hostili- 
ties cannot be interpreted to mean in- 
creasing productivity for those industries 
that will remain in business or come back 
into production. 

The Brookings study also raises the 
question whether there actually has been 
any significant change in productivity 
during the war. Certain factors have 
tended to decrease efficiency: “the dilu- 
tion of the labor force, the increase in the 


length of the work week, and the shifts 
which result from rapid changes in de- 
sign and war requirements, serve to re- 
tard man-hour output.” It is pointed out 
that many authorities, including mem- 
bers of the staff of the National Bureau 
of Economic Research, have questioned 
whether or not there has been a net in- 
crease in efficiency since 1940. Attention 
is also directed to the fact that “man- 
hour output declined sharply in the first 
year following the last war.” 

The relationship between changes in 
productivity and post-war profits will be 
very complex. For example, to the extent 
that increases in productivity have been 
offset by higher wage. rates, corporate 
profits will not be increased nor will the 
consumer benefit because of lower prices 
on the finished product. To a large ex- 
tent the significance of the increase in 
wage costs per unit has been obscured due 
to the sharp expansion in volume which 
has made it possible to distribute over- 
head over a larger number of units and 
hence to reduce overhead costs. With the 
inevitable reduction in volume attending 
cutbacks of war orders this situation will 
be reversed. Moreover, any increases in 
productivity that may have taken place 
will also be offset in part or in whole by 
the general rise in other costs which has 
taken place during the war and which to 
a large extent may be retained despite 
the reduction in volume. It seems clear, 
therefore, that wartime changes in pro- 
ductivity do not necessarily mean higher 
post-war profits. Each industry and com- 
pany must be treated separately and a 
decision made in terms of its own merits. 
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INFLATION OR DEFLATION — 
INSTALLMENT CREDIT CONTROLS 


N the President’s April, 1942, seven- 

point program to combat inflation, one 
measure was the curtailment of consumer 
credit. A few months earlier, the Fed- 
eral Reserve Board had issued Regulation 
W designed to curb the extension of in- 
stallment credit. The three purposes for 
promulgating curtails to consumer credit 
were (1) to eliminate competition be- 
tween consumer goods and war needs for 
scarce metals; (2) as an anti-inflation 
device; (3) to build up a backlog of 
consumer purchasing power for after the 
war. After the President’s program 
was announced, the curb was further 
tightened and extended to charge ac- 
counts. 


Largely as a result of the curtailed 
supply of consumers’ durable goods, the 
increase in cash incomes and of the im- 
position of controls, the volume of con- 
sumer credit was cut more than 50%. 
From a peak of $9.7 billion in September, 
1941, the total declined to $4.7 billion in 
February, 1944. A moderate increase in 
the total has taken place since February. 
Most of the decline was in the volume of 
installment credit, which declined from 
$6.2 billion to $1.8 billion in this same 
period. This liquidation of credit, which 
has been a moderate anti-inflationary fac- 
tor at best, has strengthened the position 
of the many consumers who have had re- 
course to it in the past. 


If the basic problem after V-E Day is 
to sustain purchasing power, as con- 
tended by labor leaders in their efforts to 
obtain higher wages, a logical step would 
be the easing of consumer credit controls. 
Although the amounts involved would be 
small in terms of the entire economy, 
they would be large in relationship to the 
volume of durable goods—and it is in con- 
nection with the acquisition of durable 
consumer goods, particularly automobiles, 
that installment credit is most widely 
used. Thus far, the Federal Reserve 
Board has given no evidence that these 
restrictions will be eased. Of course, if 
those who fear that inflation will be the 
main problem are correct, then these re- 


strictions should be continued. But, if 
they are wrong and deflation is the prob- 
lem, then let us remember that the vol- 
ume of purchasing power can be expand- 
ed somewhat by easing consumer credit 
controls. 


In the months after V-E Day, however, 
it is difficult to understand how purchas- 
ing power can be inadequate with govern- 
ment spending continuing at a rate of $5 
billion or more a month. The main prob- 
lem will be to prevent unnecessary delays 
in the physical process of reconversion. 
Time, not purchasing power, will be the 
barrier to jobs. That time interval can 
be reduced to a minimum if industry is 
permitted to take the preliminary steps 
toward peace time production at once. 
The quantity of materials and manpower 
involved is infinitesimal in relationship to 
our supplies. If we fail to take these 
steps, on the other hand, there will be a 
large penalty in the form of unemploy- 
ment. 


The Trouble with Marrying a 
Siamese Twin 








Jay N. Darling in N. Y. Herald Tribune 





HOW MUCH ARE WE 
IN DEBT? 


EFORE we dismiss the national debt 

as of no particular consequence, be- 
cause, in the words of the new school of 
economic apologists, “we owe it to our- 
selves,” a look at the figures and facts 
will prove illuminating. Comparable data 
of past war and pre-war federal debt 
totals are shown (as of June 30th): 


1870—$ 2,436,453,000 or $ 63.19 per capita 
1885— 1,578,551,000 28.11 
1916— 1,225,146,000 11.96 
1919- 25,482,034,000 246,09 
1930— 16,185,308,000 131.38 
1940— 42,967,531,000 325.19 
1944— 201,059,000,000 1,467.00 


For the first time during peace years, 
the United States increased its debt sub- 
stantially, and now has prospects of add- 
ing, to the pre-second world war debt of 
$43 billion, over $200 billion more. It is 


well to bear in mind that while only a 
fraction of this debt is owed to foreign 
nationals, the per capita figure is mean- 
ingless as far as indicating equality of 


debt among our own citizens. Govern- 
ment bond owners have offsets to the ex- 
tent of their holdings and claims on oth- 
ers; but these others are the taxpayers of 
the future, both for carrying charges and 
amortization. 


The $90,000 “Dawes Loan” made by the 
Reconstruction Finance Corporation to the 
old Central Republic Bank & Trust Co. in 
Chicago in June, 1932, has been repaid in 
full with interest at about 242% to the gov- 
ernment. 
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BASIC STATISTICS ON 
INCOME AND WEALTH 


Savings by Individuals 


(Billions of dollars) 


1944 
Jan.- Apr.- 
1943 March June 


45.5 11.1 10.8 
37.9 -93.- 88 


1940 


Gross Saving 15.3 
Liquid Saving* _._ 4.0 
Gross Saving by Type 
1. Currency and 
bank deposits 
2. Savings and 
loan associa- 
tions Sheet ae Oe 
3. Insurance and 
pension reserves 
a. Private insur- 
ance 
b. Government 
insurance _.. 
ce. Total 
4. Securities 
a. U.S. Savings 
bonds 
b. Other U. S. 
Government 
c. State and local 
governments 
d. Corporate and 
other 
e. Total ae 
5. Non-farm dwell- 
ings 
a. Purchases _ 
b. Change in debt +4 
c. Saving 
(a. minus b.) 
6. Automobiles 
and other dur- 
able consumers’ 
goods 
. Liquidation of 
debt, not else- 
where classified 


+3.0 +15.3 +2.1 +3.4 


+24 2 


a oe 


41.0 41.1 
+1.9 +1.9 


+3.9 +2.6 


+1.1 +1.0 


+88 + 66 +1.6 +18 


—1ll1+ 84 3—.1 


*Gross saving excluding purchases of homes as 
well as of automobiles and other durable con- 
sumers’ goods. 


Source: Securities and Exchange Commission. 
a ; 


Resources of insured Federal Savings & 
Loan associations now total more _ than 
$4,600,000,000, equivalent to about two- 
thirds of the resources of all the nation’s 
savings and loan associations and similar 
organizations. 
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WAGE AND PROFIT DIFFERENTIALS 


Effects of Wage Equalization on Prices and on Investments 


JOHN V. VAN SICKLE 
Chairman, Department of Economics, Vanderbilt University, Nashville 


UR thinking about wages has be- 

come so charged with emotion 
as to dim the prospects of a solution 
that will do justice to the legitimate 
claims of labor, of capital and of the 
consumers. The attitude of the typi- 
cal businessman is as confused as 
that of the typical wage earner. 
Fortunately his selfish interests lead 
him toward the correct wage policy. 
He strives to pay a wage as low asis 
consistent with obtaining the quan- 
tity and quality of labor required for 
his operations. This simple rule, 
modified by collective bargaining to 
prevent wages which exploit labor, 
will make for maximum employ- 
ment and maximum real wages for 
wage earners as a whole, if the total 
economy can be kept reasonably 
competitive. But businessmen can- 
not expect labor to use its bargain- 
ing power in accordance with this 
wage principle if the owners of capi- 
tal invested in high profit enterprises 
block entry of capital from less pro- 
fitable lines. The price of flexibility 
in the labor market is flexibility in 
the capital market. 


Most spokesmen for labor have a 
more synthetic wage theory, assert- 
ing that wages should be (1) as high 
as the income (or even reserves) of 
an industry will permit, and (2) 
equal for similar effort throughout 
the entire labor market. 


Free or Artificial Wage Base? 


UT if one of these propositions is cor- 

) rect the other must be incorrect. If 
wages are to vary with the varying profit- 
ability of industries, the wages of work- 
ers of equal skill cannot be equal. Which 


proposition is correct? Clearly it is the 
second. It is not the function of wages 
to equalize profits. Rather it is the func- 
tion of larger than average profits to in- 
duce shifts of capital investment and con- 
sequently labor from low profit enter- 
prises. 

In this way, equalization of profits 
comes about with a minimum of transi- 
tional unemployment and in a manner 
most beneficial to all concerned, deter- 
mined by the free verdict of consumers. 
This shifting, essential in a dynamic 
economy, calls for a slight modification of 
labor’s second proposition: Wages for 
similar work should be_ substantially 
equal throughout the entire labor market 
area, a little but-not much higher in high 
profit enterprises, and a little but not 
much lower in low profit enterprises. 

Labor’s present strategy is to hold 
wage levels in unprofitable lines and 
bring about the wage differential by forc- 
ing up wages in the profitable lines. 


But How Much Will Traffic Bear? 


HE wages of railroad employes were 
pretty well maintained throughout 
the inter-war period despite the fact that 
the railroads were overstaffed and in 
need of venture capital to meet the chal- 
lenge of new methods of transportation. 
A more moderate wage policy might well 
have enabled the railroads—and equip- 
ment companies—to hold some of the mil- 
lion men laid off during the period, and 
to secure greatly needed equity capital. 
During the early 1920s the wages of full- 
fashioned hosiery workers in Philadel- 
phia rose to fantastic heights, to the 
great prejudice of that city as a hosiery 
center once the bottle-neck on the produc- 
tion of new machinery could be broken. 
Rigid wage rates of coal miners in this 
country and in England provide another 
example of bad wage policy. 
It is bad policy because it increases the 
magnitude of unemployment by forcing 
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resources out of unprofitable lines more 
rapidly than would otherwise be neces- 
sary, while retarding their absorption in- 
to more profitable lines, to the extent it 
reduces those profits. When this new 
risk is added to those caused by the 
double taxation of business earnings 
through the corporation tax and the high 
progressive rates of the personal income 
tax we have a sufficient explanation of the 
so-called “investors’ strike,” of which 
critics of the capitalist system made so 
much during the depression of the 30s. 


Maturity Diagnosis Misleading 


NSTEAD of removing these obstruc- 

tions, however, social planners de- 
clared that our economy was “mature” 
and could no longer absorb the available 
savings. These, they claimed, should be 
acquired by the government (through 
borrowing and heavier taxation of corpo- 
rations and large incomes) and invested 
in public works, thereby maintaining full 
employment and providing useful things 
which private enterprise could not be ex- 
pected to undertake. This prescription, 
of course, increases the volume of idle 
funds and necessitates an ever expanding 
public works program. In time this ex- 
panding program must invade fields en- 
tirely suited to private enterprise. This 
further weakens the spirit of private en- 
terprise and its ability to utilize savings. 
The end result can only be socialism. 


What Are the Arguments? 


OW large is the labor market? Is it 
as broad as the United States? 
There is considerable evidence that 
American labor would so define the area. 
This proposition underlies the demand 
for the abolition of geographical differen- 
tials which the United Steelworkers of 
America recently made on the basic iron 
and steel industries. The Union in its 
brief asserted that the trend has been 
in this direction and that the government 
has prompted it by such means as the 
Fair Labor Standards Act and the Walsh- 
Healy Act. This negative argument 
rests on the arbitrary assumption that 
the trend must be good simply because it 
is a trend. 
The second argument is positive. It 
affirms that the trend is socially and eco- 
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nomically sound because (a) the cost of 
living is substantially equal throughout 
the United States; (b) industries in low 
wage areas can afford to pay the national 
wage, because labor productivity is the 
same and only by equalizing wages 
will inter-area competition be placed on a 
fair plane; and (c) the maintenance of 
differentials will perpetuate lower stand- 
ards of living in the low wage areas and, 
in so far as the South is concerned 
(which is the broadest area of low 
wages) * will freeze “its status as an eco- 
nomic province of northern industry and 
capital.” 

Acceptance of this principle of equality 
would necessitate similar concessions in 
every other industry where geographical 
differences in wage rates are found—and 
they are found in practically every indus- 
try. In almost every instance, however, 
the Southern branches of the industry 
would be the ones most seriously affected. 


Why It Won’t Work 


EFORE a decision is reached on 
“fiat” equalization, the following con- 
ditions should be recognized: 

1. The productivity of labor and capi- 
tal throughout the country will be at a 
maximum when the effectiveness of labor 
and capital is everywhere the same. An 
individual could not then improve his 
position by moving from one place to an- 
other, or by shifting his investments 
from one place to another or from one in- 
dustry to another, in the absence of some 
dynamic change. Equal pay for similar 
work would prevail and would represent 
economic justice. This may be called the 
optimum pattern, or geographic balance. 

2. The optimum pattern can not exist 
if there are pronounced differences in 
the supply of labor in different parts of 
the country, relative to the supply of 
capital, natural resources, and manager- 
ial know-how. The economic value of 
ordinary labor will be low where it is in 
relative abundance and high where it is 
Common Percent of 
labor rate Northern 
per hour Rate 


-780 100.0 
-605 76.3 


Area 
North (and West Coast) ........ 
PII pecctitescrskttiniinanssinacesiws 


"RB R  ORATMIRA RI 94.9 
West (other than West Coast) .755 96.8 
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relatively scarce, and the contrary will be 
true for capital. 

3. To realize the optimum pattern, both 
capital and labor would have to leave 
areas in which it is in relative abundance 
into those areas in which it is relatively 
scarce. 

‘4, Capital “flows” in the form of goods 
and services supplied on credit and, in a 
private enterprise society, primarily in 
response to differentials in profits and in- 
terest. The suppliers of the capital can 
realize on their investments only if the 
lending area is willing to receive goods 
and services in sufficient value to service 
and amortize the investments. 


Capital Would be Regimented 


5. In the United States at the present 
time marked geographical differences in 
the supply of labor relative to the supply 
of capital, natural resources and know- 
how necessarily result in marked geo- 
graphical differences in rewards for sim- 
ilar work. Hence “fiat”? equalization of 
all earned incomes would require large 
and continuing “fiat”? movements of capi- 
tal into the low income areas (through 
federal grants-in-aid or federally financed 
public works) or large and publicly as- 
sisted outmovements of labor from these 
areas, if massive unemployment were to 
be avoided. A free enterprise system 
could not function with the disequilibria 
created by premature “fiat” equalization. 
It must rely heavily upon the pecuniary 
inducements provided by differentials in 
wages, interest and profits to bring about 
the two-way movements of labor and cap- 
ital required to realize progress. 

6. “Fiat” movements of capital ade- 
quate to equalize all incomes in low in- 
come areas could not protect standards in 
high income areas, since the capital would 
have to come exclusively from the people 
in the high income areas, and would 
hence reduce their real incomes. 

7. If “fiat” equalization were applied 
to selected categories of income only— 
say to employees of industries whose pro- 
ducts entered into competition between 
areas—employment in those industries 
would decline to the point where the last 
worker employed in each industry would 
be just worth the imposed wage. Those 
displaced would be forced back into the 
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unprotected industries where their com- 
petition would reduce wages, or they 
would be forced to move to the high wage 
areas where their competition would also 
reduce wages. If access to all these fields 
were blocked they would have to depend 
upon private charity, public relief or pub- 
lic works. None of these solutions repre- 
sents either effective production or social 
justice. 


Real Wages the Main Concern 


8. “Fiat” equalization within any 
large and diversified economy would re- 
sult in a higher level of money prices and 
money costs than would otherwise pre- 
vail. But real wages would be lower. 
“Fiat” equalization within a single coun- 
try will not promote harmonious relations 
with its neighbors. The high general 
price level would expose the whole econ- 
omy to such severe competition from 
countries operating under a more flexible 
system as to require the erection of many 
and complicated barriers, such as high 
tariffs, quotas, exchange controls and a 
managed currency, to protect domestic 
employment, and subsidies to develop the 
exports necessary to pay for essential 
imports. 

So we see that the labor market area 
within which wage rates for. similar work 
should be substantially equal is fairly 
small, because within it there must be a 
really substantial mobility of labor. In 
Sweden, for example, where nation-wide 
bargaining with strong organization on 
both sides has long prevailed, all the con- 
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tracts that I have seen recognize some 
half-dozen wage districts, between which 
significant wage differentials are pro- 
vided. If that is true for little Sweden 
with its unusually homogeneous and 
highly educated population, it would ap- 
pear that even a single American state 
is usually too large to constitute a work- 
able labor market area. 


Revolution or Evolution 


F the above analysis is correct the re- 

sults of imposing the CIO’s wage 
theory upon the American economy at 
this stage in its development will be just 
the opposite of what the Union predicts. 
Instead of a wider diffusion of industry 
into smaller communities, wage equaliza- 
tion will make of the Northeast an indus- 
trial counterpart of England, while the 
people of the rest of the country will live 
in relative poverty, and under conditions 
that tend to perpetuate the large family 
pattern. The resulting pressure will de- 
feat every effort to check the processes of 
soil erosion which already threatens the 
very existence of rural life, and nowhere 
more so than in the South. 


Wage, profit and interest differentials 
are all needed to bring about this trans- 
formation. It is going on. For several 
generations now Northern capital and 
know-how have been going South to pro- 
vide the means. Industry has been grow- 
ing steadily here and, for at least two 
decades, at a somewhat faster rate than 
elsewhere. Meantime, thanks to these in- 
dustries, the South is beginning to move 
goods and services into other parts of the 
country. It is becoming a factor in inter- 
regional industrial competition instead of 
just the furnisher of raw and semi-pro- 
cessed products. These exports are en- 
abling the South to service the invest- 
ments of the past and to demonstrate the 
credit worthiness necessary to secure the 
additional extra regional capital still ur- 
gently needed. 


Improvement through Industrialization 


TANDARDS of living are still very 
low because of the downward pres- 
sure exerted by the region’s high birth 
rate. Capital movements in and popula- 
tion movements out are still needed on a 
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considerable scale. But in the past too 
much reliance was placed on migration. 
It carried with it too much of the human 
top-soil of potential local leadership, 
while the migrants have not always found 
it easy to adjust to non-farm work or 
large city life. 


Further industrialization will pay big 
dividends and not only to those who ac- 
tually invest their capital in the South. 
The industrialized areas will find an ex- 
panding market there, not merely for the 
machinery and tools needed, but also for 
the better grades of consumer goods that 
the people will buy as their incomes rise. 
Much of the expanding production within 
the South will be consumed locally but a 
part will have to find outlets elsewhere in 
order that the South may attract needed 
capital. The established industrial areas 
must therefore expect and be prepared 
for increasing competition if the process 
of equalization is to continue. Some lines 
of production may pass entirely to the 
South. Meantime, however, other enter- 
prises will be expanding precisely because 
of the expanding purchasing power in the 
South, generated and sustained by the 
more effective use of Southern natural 
and human resources. 


How Transition Can be Made 


HESE expanding fields can absorb 

the displaced labor and capital, if the 
wage rates in the contracting fields are 
allowed to fall slightly while those in the 
expanding fields rise only enough to re- 
cruit the necessary labor force. The 
wage decline in the contracting fields will 
postpone the time when the existing 
equipment will have to be scrapped or 
shifted physically to more effective loca- 
tions, and this will enable the industries 
to provide for the older workers who 
would find it difficult to learn new skills 
or to move to new centers. A slight rise 
of wages in the expanding fields, on the 
other hand, will not prevent the rise in 
profits that is necessary to attract new 
capital. Unemployment compensation, 
the public employment service and a voca- 
tional retraining program, with modest 
stipends during the retraining period, 
can further contribute to making the 
transition relatively painless. 
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If change is allowed to proceed along 
some such lines as these we may con- 
fidently look forward to the realization 
of the goal which represents labor’s as- 
pirations. It is a generous and proper 
goal and an attainable one, but it cannot 
be reached over night. Drastic fiat nar- 
rowing of wage differentials will carry 
this country away from rather than to- 
ward the twin goals of high employment 
and regional equality. The present struc- 
ture of enterprise would be perpetuated, 
with our big cities growing bigger and 
our rural areas more rural. 


Enormous sums would have to be spent 
by public authorities to make the huge 
metropolitan centers fit places in which 
to live and bring up children. Enormous 
sums would also have to be transferred to 
the rural areas to provide health and edu- 
cational services in order to assure a sup- 
ply of vigorous and healthy recruits for 
the urban industries. Money wages 
might be prevented from falling, but not 
real wages. 


Danger of Price Freeze to Trade 


EANTIME the whole price level 

would be such that American indus- 
try could not possibly compete with any 
economy that operated on more rational 
lines. Prohibitive tariffs and all the 
other restrictive measures devised dur- 
ing the 1930s for insulating the nations 
one from another would have to be 
thrown into the defense of the program. 
Our entire international trade policy 
would be emasculated and relations with 
other nations, as well as the rehabilita- 
tion program, jeopardized. 

If the American government supports 
labor’s thesis and declares that it is con- 
trary to public policy for the labor in 
high wage areas to have to compete with 
American labor in low wage areas, there 
is small hope that it will take any other 
view when it comes to international com- 
petition. If it is an intolerable injustice 
to expose an unskilled steelworker in 
Pittsburgh to the competition of an un- 
skilled steelworker in Birmingham, de- 
spite the fact that the latter is now able 
to live as well and earn close to twice as 
much as the majority of the rural school 
teachers in Alabama, then it will be still 


more intolerable to ask the Pittsburgh 
worker to compete with the Polish miner 
in Upper Silesia. 


Governments are going to play a far 
larger role in the post-war world than 
that assigned to them a generation ago. 
If they use their power to make their eco- 
nomic systems rigid on the capital side, 
through excessive patent and tariff pro- 
tection and cartel privileges, and on the 
labor side, through inflexible wage-fixing, 
with ever expanding public works as the 
mechanism for providing employment for 
the capital and labor legislated into idle- 
ness by their policies, there can be but 
one outcome—national socialism at home 
and growing tension in the international 
sphere which will mark the beginnings of 
the Third World War. 


Redemption of War Bonds 


Since United States Savings Bonds (De- 
fense and War) Series E, F and G were 
first offered on May 1, 1941, the total 
amount issued (issue price plus accrual of 
redemption values) aggregates $36,869 mil- 
lions up to August 31, 1944. Redemptions 
(including increment in values) through 
July 31, 1944, total $3,619 millions, or 9.82% 
of total amount issued. 

Series E bonds (issue price plus accrual 
of redemption values) aggregate $26,189 
millions. Redemptions (including  incre- 
ment in values) through July 31, 1944, total 
$3,291 millions, or 12.57% of total amount 
issued. A recent study made by the Treas- 
ury Department disclosed that more than 
50% of the redemptions of Series E bonds 
were necessitated by illness. 
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DIGEST SECTION 


Highlights of discussions on current economic 
topics from leading publications and addresses. 


WHAT GIVES WEALTH ITS VALUES 
Social Challenge to Legal Title Calls for Reappraisal 


JOSEPH EARL PERRY 
President, Newton (Mass.) Savings Bank 


In this thoughtful presentation, the former Commissioner of Banks 
for Massachusetts properly points to the economic usefulness of accumu- 
lated wealth as the basis on which its private ownership rests, and con- 
cludes that there is a social as well as legal title to that ownership. This 
is a needed and a refreshing view, but in less practical hands it could be 
carried to dangerous extremes in justifying confiscation or regulation 
which would undercut the whole foundation of free enterprise. While 
it is true that society gives aid and protection, that weath creation 
is rarely a one-man job, it.must be remembered that but for leadership, 
risk and enterprise of those who create savings, there would be no 
capital to protect. A meshing of the two claims is the prerequisite to its 
usefulness to either.—Editor’s Note. 


N these critical days should not wealth 

and those who control it be regarded in 
a new light? Have we not been .accus- 
tomed to think of the possession of 
wealth a bit too narrowly? Have we per- 
haps over-emphasized the strictly legal 
rights of wealth rather than the part it 
should play in preserving and rebuilding 
our world? Have we been too prone to 
overlook the chief element which gives 
wealth its values? 

The supply of gold in storage in Ken- 
tucky, and the currency and securities in 
the vaults of our banks, have fabulous 
value. But those same physical objects 
in a world inhabited exclusively by abor- 
iginees would be worthless. Their real 
value is derived from the civilization 
which has been created by centuries of 
effort and sacrifice. 

But take one step further and assume 
a civilization equally well developed but 
devoid of morals or standards of ethics— 
as we are inclined to regard the current 
Nazi regime to be. Then, again, the ac- 


Excerpted from address before 1944 annual con- 
ference of National Assn. of Supervisors of State 
Banks, at Milwaukee, Sept. 28. 


cumulations of private wealth would be 
largely worthless to their possessors. In- 
deed, instead of affording comfort and se- 
curity, such possessions might make their 
owners targets for oppression. Does it 
not follow that those elements which give 
value and protection to money and pos- 
sessions are the stability, the laws, cus- 
toms, standards of ethics, and all the long 
list of influences which distinguish a set- 
tled civilization from disordered chaos? 


Security a Basis of Value 


Certainly society has a right to expect 
that the wealth which it so largely creates 
shall not be used to the detriment of so- 
ciety. With equal certainty may it not be 
asserted that society has a right to expect 
that the accumulated wealth of the ages 
shall be used in some measure’ for the 
benefit of society and not exclusively for 
the benefit of those whom society permits 
to be its temporary private possessors? 


To a gratifying extent bankers and 
their patrons have recognized that obliga- 
tion. But what a thrilling prospect if 
they should all think in terms of the con- 
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structive service to which they could put 
the wealth they control! The range of 
possibilities is endless—homes to be 
financed ; educational programs to be fos- 
tered; industries and utilities and agri- 
culture to be promoted; research to be en- 
couraged; countries and continents to be 
developed—in short a new and better 
civilization to be created. 

If private banking will think in such 
terms it need never fear the attitude of 
the man on the sidelines, nor need it ever 
fear for its own prosperity. It will be 
able to receive a fair compensation for 
the management service rendered in 
handling the ninety or ninety-five per 
- cent of the total capital which the man on 
the sidelines furnishes and a fair return 
for the five or ten per cent which it fur- 
nishes. If it thinks in more selfish or 
more restricted terms the man on the 
sidelines will continue the recent trends 
toward collective, public control over his 
own wealth. 

Those who think primarily of devising 
new ways to charge for services rendered, 
and are willing to serve only if they can 
be paid, morsel by morsel, for every tiny 
service rendered, do a grave injustice to 
the truly creative spirit which already 
animates the vast majority of private 
bankers. To be sure, no private service 
can long be rendered unless at a reason- 
able profit. To be sure, we have been 
passing through a period when profits 
have been meager, if not actually non- 
existent. 

But notwithstanding, there is real dan- 
ger that the unrestrained zeal of those 
who seek more and more ways to impose 
more and more petty charges obscures 
and largely neutralizes in the mind of the 
man on the sidelines the fact that the 
bankers have never been more truly pub- 
lic spirited than they are today. Never 
have they been more conscious of, or re- 
sponsive to, their obligation to the public 
weal. These are actualities. Why not 
tell the man on the sidelines? He’ll be 
proud of his banks, as well he may be— 
if he is not too irritated to think fairly 
about them. 


Less Technicalities — More Humanities 


Will all this pay? Look at the record 
of the mutual savings banks! In my own 
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state, which is doubtless typical of others, 
these institutions have so carefully safe- 
guarded the money entrusted to them 
that the aggregate depositor losses in 
their entire hundred and twenty-eight 
years of existence have been less than the 
dividends paid to their depositors every 
forty days of last year—less than one for- 
tieth of one per cent. The man on the 
sidelines has been justly proud of his mu- 
tual savings banks and has steadfastly 
shown a vast loyalty to them. Why not 
seek to develop that same loyalty for all 
private banking? 

All the myriads of us who constitute 
“the man on the sidelines” are interested 
in problems much closer to our hearts 
than any problems of banking or bank 
supervision. We are only incidentally 
supervisors or bankers. Primarily we are 
human beings whose thoughts, under the 
pressure of unprecedented world suffer- 
ing, are turning more and more to the 
significance of those spiritual values 
which underly not only the world of bank- 
ing, but, indeed, the whole range of hu- 
man relations. We are learning to insist 
less and less on technical rights and to 
recognize more and more our individual 
responsibilities. 

Human history discloses individual 
giants, strong personalities, great lead- 
ers, but the real history was written by 
the man on the sidelines. As he thought 
and lived, so was mankind moulded. 


In our Lodge, church, political party, 
in our business and social life, we find 
ready instrumentalities through which 
we may make effective our contribution, 
whether large or small, to support the 
worthy and discountenance the unworthy. 
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THE RIGHT TO PRIVATE PROPERTY 


POPE PIUS XII 


EO XIII, in his encyclical “Rerum 
Novarum,” laid down the principle 
that any legitimate economic and social 
order should rest on the indisputable 
foundation of the right to private prop- 
erty. The church has always acknowl- 
edged the natural right to property and 
the handing of this. 


It is not less true that private property is 
a natural fruit of labor, a product of in- 
tense activity of man, acquired through his 
energetic determination to ensure and de- 
velop with his own strength his own exis- 
tence and that of his family and to create 
for himself and his own an existence of 
just freedom, not only economic but also 
political, cultural and religious. 


Christian conscience cannot admit as 
right a social order that denies the principle 
or renders impossible and useless in prac- 
tice the natural right to ownership of com- 
modities and means of production. Nor can 
it accept systems that acknowledge the 
right to private ownership according to an 
altogether false conception and that are 
opposed to a true and healthy social order. 
Therefore, whenever capitalism bases itself 
upon such erroneous conceptions and arro- 
gates unlimited right to property without 
any subordination to the common good the 
church has condemned it as contrary to the 
rights of man. 


Warning to the Wealthy 


Indeed, we see an ever-increasing mass 
of workers gone up against those effective 
concentrations of economic wealth, often 
hidden under anonymous forms that suc- 
ceed in evading their social duties, thereby 
preventing the worker from building up his 
own effective property. We see small and 
medium property owners compelled to wage 
a defensive struggle increasingly arduous 
and without hope of success. 


On the one hand we see vast wealth dom- 
inate private and public economy and often 
civic life. On the other we see innumerable 
multitudes of those who, deprived of any 
direct or indirect security in their lives, 
take no further interest in the values of 
spirit, abandon their aspirations toward 
true freedom and blindly serve any political 


From message marking fifth anniversary of 
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party, slaves of anyone who can somehow 
promise them bread and security. Expe- 
rience has shown how much tyranny man- 
kind is capable of under such conditions, 
even in the present times. 


By defencing private ownership the 
church, therefore, also pursues a lofty eth- 
ical-social aim. She does not intend to pro- 
tect in principle the rich and the plutocrat 
against the poor. On the contrary, ever 
since its origins the church has always pro- 
tected the poor and the weak against the 
tyranny of the powerful and has always 
championed the just claims of workers 
against any injustice. 

The aim of the church is to render the in- 
stitution of private ownership such as it 
should be in accordance with the plans of 
Divine wisdom and the dictates of Nature: 
one of the elements of the social order, a 
necessary premise of human initiative, an 
impulse to labor for the advantage of the 
temporary and transcendental aims of the 
goal, the prize of freedom and dignity of 
man, who was created to the image of God 
and to whom was assigned, ever since the 
beginning, domination over matter. 


If a worker is deprived of hope to ac- 
quire some personal property, what other 
natural stimulus can be offered him that 
will inspire him to hard work, labor, saving 
and sobriety today, when so many nations 
and men have lost everything and all they 
have left is their capacity for work? 


Future social and economic policy organ- 
izing activity of the State, of local bodies, 
of professional organizations will not be 
able to achieve their lofty aims in continu- 
ing the fruitfulness of the social life and 
normal returns of a national economy un- 
less they respect and protect the vital func- 
tion of private property in its personal and 
total value. 


When distribution of property is an ob- 
stacle to this end, which is not necessarily 
an outcome of private inheritance, the State 
should in the common interest intervene, 
regulate its activities or issue a decree of 
expropriation with suitable indemnity. 

Similarly, small and medium holdings in 
agriculture, the arts, trade and industry 
must be guaranteed and supported. Cooper- 
ative unions must provide them with the 
advantages of big business. In large con- 
cerns, which still are most productive, the 
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possibility must be afforded of harmonizing 
the labor contract with the social contract. 

Nor should the suggestion be put forward 
that technical progress is toward the estab- 
lishment of gigantic concerns and organ- 
izations that must inevitably cause the col- 
lapse of a social system based upon the pri- 
vate ownership of individuals. 

No, technical progress will not necessar- 
ily and inevitably determine economic life. 


419 


Too often it has yielded timidly to egoistic 
exigencies and calculations greedy to in- 
crease capital indefinitely. Why, therefore, 
should it not bow before the necessity of 
maintaining and insuring private property 
for all as a cornerstore of the social order? 
Even technical progress regarded as a social 
fact must not prevail over the general good, 
but must be governed by it and be subor- 
dinate to it. 


WARTIME EXPANSION OF LIQUID ASSETS 


Digested from Federal Reserve Bulletin, October, 1944 


+ URING the wartime years holdings 
of cash and Government securities 
by businesses and individuals have shown 
an expansion never before approached in 
this country. In peacetime a growth of 
as much as 5 billion dollars a year in such 
holdings would have been considered 
large. For the three years ending this 
coming December the total increase will 
be about 107 billion dollars, or 12.8 per 
cent. 

Currency, demand and time deposits in 
banks, and holdings of United States Gov- 
ernment securities cover the principal assets 
which are most readily available for use 
and for which there are _ representative 
statistics of ownership. 

In wartime the opportunities for direct in- 
vestment of savings by either individuals or 
businesses in new construction or for the 
purchase of goods are sharply limited. As 
a result there has been little saving in this 
form by individuals and businesses. They 
have had, however, an excess of current 
incomes over their current expenditures and 
have accumulated liquid assets in the form 
of cash and Government securities. These 
assets do not represent new capital forma- 
tion; they are the result of borrowing by 
the Government from banks and from the 
public in order to finance war expenditures. 

The existence of such a large volume of 
readily available funds provides a cushion 
against severe depression and also may pre- 
sent inflationary possibilities. If wartime 
liquidity and savings habits should continue, 
however, new investment outlets will be 
needed in order to utilize such a large 
amount of current savings and maintain 
economic activity at a high level. 

It is not to be expected that the total vol- 
ume of accumulated liquid assets will show 


any substantial decline in the first few 
years after the war. There will be shifts in 
their ownership and possibly in their com- 
position as individual persons and businesses 
spend or invest their holdings, but they will 
continue to exist in other hands or in other 
forms. Since the wartime expansion of 
liquid assets has resulted primarily from 
the growth in Government debt, a substan- 
tial decline in the total can come about only 
as a result of the paying off of Government 
debt in amounts greater than any increase 
that may occur in private debt held by the 
banking system. This is not likely to oc- 
cur on a large scale in any short period 
of time. 

Distribution of the wartime growth in 
liquid assets among individuals, unincor- 
porated businesses, and corporations reflects 
both the character and incidence of war 
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expenditures, as well as the other uses made 
of these funds by their recipients. 

Since the end of 1941 private capital ex- 
penditures have been limited, and corpora- 
tions have increased their holdings of cash 
and Government securities by about 30 bil- 
lion dollars, or nearly 170 per cent. 

Under ordinary peacetime conditions a 
large portion of the current savings of in- 
dividuals would be used to purchase hous- 
ing, various durable goods, corporate secur- 
ities, and insurance. Under wartime cir- 
cumstances, individuals tend to accumulate 
larger amounts of liquid assets because of 
the limited opportunity for the nonliquid use 
of .savings. During the past three years 
the expansion in individuals’ holdings of 
liquid assets has amounted to 65 billion 
dollars, or 110 per cent. These holdings 
are readily available for future use and 
their postwar use will have an important 
bearing on the course of production, em- 
ployment, and incomes. 

Presumably, savings by middle and upper 
income groups are less likely to be tapped 
for current expenditures than those in lower 
income groups. Little is known, however, 
about the distribution of liquid assets by 
income classes. On the basis of information 
as to incomes reported for tax purposes 
and the amount of taxes paid, it would ap- 
pear that individuals reporting annual in- 
comes in excess of $5,000 each, which in 
number are about 3 per cent of all gainfully 
employed persons and have about an eighth 
of all individual income after taxes, could 
hardly account for more than 20 billion of 
the 65 billion dollar increase in liquid assets 
during recent years. Individuals in these 
income groups probably held most of the 
amount outstanding before the war. Infor- 
mation as to the growth in bank deposits 
and currency indicates that persons in small 
towns and rural communities, including 
farmers, have had substantial percentage 
increases in their holdings, and sales of 
war savings bonds, especially through pay 
roll deduction plans, have been widespread. 
Much of the growth has occurred in areas 
where war activities have greatly increased. 


Source of Spending 


It thus appears that a substantial part 
of the expansion in liquid assets belongs to 
persons who ordinarily do the bulk of the 
spending and account for little of the sav- 
ing. Spending has been restrained in war- 
time and many goods have not been avail- 


able. Hence part of the wartime holding 
of cash may be in anticipation of postwar 
spending. It is also possible that some in- 
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dividuals, having accumulated a sizeable 
holding of liquid assets during the war pe- 
riod, will be more inclined to spend a larger 
portion of current income than in the prewar 
period. 

There are other factors, however, which 
may reduce the stimulus to postwar spend- 
ing that might come from these accumula- 
tions of liquid assets. An increase in cash 
holdings is a normal accompaniment of 
increased incomes, and it is probable that 
a portion of the additions will not be put 
to current use as long as incomes remain 
near existing levels. Many persons may 
consider part or all of their increased hold- 
ings as a desirable reserve for contingencies 
and may wish to retain them in the present 
form. Others, who have established the 
habit of saving large portions of their in- 
comes, may continue the practice and with- 
hold a larger proportion of current income 
than was previously customary. 

In any event, the greatly expanded liquid 
assets of individuals may serve to make the 
postwar volume of consumer expenditures 
more independent of changes in consumer 
incomes than in the prewar period. At 
times when incomes decline consumption 
might be maintained. Increases in incomes 
might lead to even more rapid increases 
in consumption than would be the case in 
the absence of the large volume of liquid 
assets. 

These alternative possibilities indicate 
that wartime developments have introduced 
a monetary element the behavior of which 
is even less foreseeable than usual, so that 
the postwar economy possesses potential- 
ities both of great inflation and at the same 
time of considerable contraction. 


Business Holdings 


The estimated increase during the past 
three years of about 40 billion dollars in 
holdings of liquid assets by business, cor- 
porate and unincorporated, provides the 
means of financing expenditure of substan- 
tial sums over and above amounts drawn 
from current business revenues. It thus 
appears likely that in the postwar period 
business will be less dependent than in the 
past on the banking system or the capital 
market for funds. In the case of businesses, 
however, to a greater extent than in the case 
of the individuals, the increased liquid asset 
holdings must be considered with reference 
to changes in cash needs and in other assets 
and liabilities. If the peacetime economy 
should achieve the productive levels which 
war has shown to be possible, the size of 
capital expenditures which business will 
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CAPITAL MANAGEMENT 


need to make would require some additional 
funds, particularly if present cash balances 
are maintained. The amount of funds 
which would be required under these cir- 
cumstances would probably depend upon 
the timing of these capital outlays. If they 
are spread over a three or four year period, 
funds currently retained by business as a 
result of undistributed profits and deprecia- 
tion, depletion, and other business charges 
would go a long way toward financing these 
outlays. If heavy capital expenditures are 
made within a period of a year or two, 
requirements for outside financing would be 
somewhat greater. 


The growth in liquid holdings is poten- 
tially a spur to large business capital out- 
lays. These capital outlays are always to 
some extent self-financed by virtue of cur- 
rent undistributed profits, and depreciation, 
depletion, and other business charges. Bus- 
iness managers are probably more willing 
to make commitments for capital outlays 
from accumulated funds than they are when 
borrowing is required. Thus, the large ac- 
cumulations of business funds, which reduce 
the need for recourse to the capital market, 
will tend to encourage business investment 
in the postwar period. 


Post-War Changes 


Any substantial decrease in the _ total 
holdings can come about only through 


a reduction in the public debt, not accom- 
panied by an offsetting increase in private 
debt held by the banking system. Debt 
retirement will necessarily be a relatively 
slow process and in such a period of budget 
surpluses it is likely that there would be 
an expansion of bank credit. A period of 
budget surpluses would probably be one of 
active business and high income, with a 
sizeable amount of borrowing from banks 
by both business and individuals. If busi- 
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ness activity and incomes should expand to 
such an extent as to threaten an inflationary 
development, a budget surplus and retire- 
ment of public debt would be a stabilizing 
influence. 


If businesses and individuals should li- 
quidate holdings of Government securities 
in order to provide funds for current use, 
banks may be called upon to purchase these 
securities. In this event there would be a 
conversion of United States Government 
securities held by individuals and business 
concerns to cash forms—currency and de- 
mand deposits. This would result in a 
growth of bank holdings of Government 
securities. In other words, part of the financ- 
ing of consumers and of businesses by banks 
after the war may take the indirect form of 
bank purchases of Government securities 
from the public rather than the direct form 
of bank loans and purchase of corporate 
securities. 


O 


Credit for Small Business 


How business, and especially small bus- 
iness, may obtain the credit it is soon going 
to need in order to finance an anticipated 
30% to 45% increase in peacetime produc- 
tion and sales as compared with 1940, is the 
subject of a handbook, “Bank Credit: Your 
Post-war Program and Your Banker,” is- 
sued by the Committee for Economic Devel- 
opment. The Post-war Small Business 
Credit Commission of the American Bankers 
Association is sending the book to all the 
approximately 16,000 banks in the United 
States. This will supplement the nation- 
wide distribution through C.E.D.’s 2,000 
community committees in all parts of the 
country, as part of a campaign to bring 
local businessmen and bankers closer to- 
gether. 
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INTERNATIONAL CURRENCY STABILIZATION — 
A PROPOSAL 


WINTHROP W. ALDRICH 
Chairman, Board of Directors, Chase National Bank 


NLESS tariffs are substantially re- 

duced and other trade barriers are 
eliminated now, and unless all nations are 
given equal access to the trade and raw 
materials of the world, the economic 
basis for currency stabilization or inter- 
national investment will not exist. The 
plans advanced at the Bretton Woods 
conference should not be adopted by the 
United States. The United States, the 
United Kingdom and other members of 
the British Commonwealth of Nations 
should enter into immediate conversa- 
tions on such problems as tariff barriers, 
imperial preference, export subsidies, 
bulk purchasing and regional currency 
arrangements. 


The quality of our leadership may easily 
determine whether the world will move to- 
wards free enterprise or towards collectiv- 
ism. Never shall we have a better oppor- 
unity to reduce trade barriers than in the 
period of transition from war to peace, 
when the markets of the world, including 
our own, will be short of goods, and the ex- 
portable products of every country will be 
in great demand. Under such conditions 
tariff reductions should be feasible, not only 
because protection for domestic markets 
becomes less necessary, but because pay- 
ment for exports must in the long run be 
made in imports. Credits, however gener- 
ously given, must ultimately be balanced 
in terms of goods received or in losses 
taken. 

I propose that the United States go as 
far as possible in making common cause 
with Great Britain and the British Com- 
monwealth of Nations in meeting their fi- 
nancial needs arising from the war. Finan- 
cial assistance would thus follow the joint 
modification of trade barriers, both of which 
are essential to the stabilization of the dol- 
lar-pound rate and to the subsequent stabil- 
ization of world currencies. 

England’s post-war financial situation is 
complicated by two problems, the one as- 
sociated with her balance of payments and 
the other with the wartime accumulation of 


From an address before the Executives’ Club, 
Chicago. 


blocked balances. We can assist in the solu- 
tion of the first problem; England plans to 
solve the second by direct negotiations with 
the creditor nations. 


England’s difficulties in connection with 
her balance of payments will persist until 
she has been able to reconvert her industries 
and to reestablish connections with foreign 
purchasers of her products. Before the war 
Britain would have been able to pay for 
many essential imports by utilizing the re- 
turn on her foreign investments, or, if need 
be, by selling part of them. But those for- 
eign investments are now greatly reduced. 
If Lend-Lease had been in effect earlier, we 
would have provided many of the things 
she was forced to buy. Without attempting 
to estimate the benefits she would have 
thereby obtained, I propose that in lieu 
of a retroactive application of Lend-Lease, 
and as an essential element in world eco- 
nomic reconstruction, the United States pro- 
vide England with a grant-in-aid sufficient- 
ly large to establish stability between the 
dollar and the pound. The sum needed may 
be a large one—but the problem is large 
and we must show courage in its solution. 

Once the dollar-pound rate is established, 
attention can and should be directed im- 
mediately to the stabilization of other cur- 
rencies. The prerequisites are internal 
political stability, a constructive solution 
of the problem of trade barriers, a reason- 
able measure of economic well-being and the 
absence of inflation. Once the political and 
economic prerequisites are attained, the 
financial problem of currency stabilization 
becomes relatively simple. Many nations 
possess sufficient assets in the form of gold 
and dollar or sterling exchange to stabilize 
their currencies without external financial 
aid—a fact which seems to be widely over- 
looked. Only a few nations will have to 
seek outside financial assistance. 


Certain of the nations, which will have 
to borrow for purposes of currency stabil- 
ization, will probably not be able to do so 
in the private market. The Export-Import 
Bank should be given increased borrowing 
powers, so that it will be in a position to 
grant long-term stabilization loans of a 
meritorious character. Along with these 
increased responsibilities, the Export-Im- 
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port Bank, in accordance with my earlier 
suggestion, could be given the power to ex- 
tend intermediate and long-term reconstruc- 
tion and development loans to foreign bor- 
rowers where funds for productive purposes 
could not be obtained privately. If it be 
desired to spread the risk of such loans 
among several responsible nations interest- 
ed in particular projects, it should be possi- 
ble to arrange a collective guarantee. 

Finally, once the dollar-pound rate is 
stabilized, consideration can be given to the 
desirability of organizing an international 
institution, where central bankers can meet 
regularly to discuss monetary and credit 
problems of mutual interest. Its capital 
stock would be owned by central banks and 
would be paid for entirely in gold. If inter- 
national trade is moving freely, the bank’s 
capital would not need to be large to ac- 
complish the purpose of the institution. 
International trade will move freely if the 
proposed trade conference with the United 
Kingdom and the other members of the 
British Commonwealth of Nations proves 
successful. 

This new institution would extend short- 
term seasonal stabilization loans to central 
banks, serve as a genuine clearing house for 
central banks, advise nations on monetary 
and credit problems, collect and distribute 
pertinent statistics, and make research 
studies. Its influence would be exerted by 
persuasion, not coercion. 

The problem of the economic reconstruc- 
tion of the world will largely devolve upon 
the United States. We can exercise con- 
structive leadership not only by initiating 
and sponsoring the reduction of trade bar- 
riers, but also by lifting from the interna- 
tional economy the burden of inter-govern- 
mental war debts. These debts serve only 
to retard economic reconstruction and to 
muddy political waters. As a further im- 
petus, therefore, to world reconstruction, we 
must be willing to cancel the inter-govern- 
ment debts remaining from World War I, 
to repeal the Johnson Act of 1934, and to 
follow a liberal and even generous policy 
in connection with the settlement of the 
Lend-Lease obligations. 
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Also implicit in what I have said is our 
responsibility to establish a currency in the 
post-war period in which other nations can 
have confidence and in terms of which they 
will be willing to conduct their trade. The 
road back.to sound currencies is difficult 
economically and seldom popular politically. 
We must be willing to repeal all silver pur- 
chase legislation, to repeal the Thomas 
Amendment of 1933 and to repeal Sections 8 
and 9 of the Gold Reserve Act of 1934, which 
allow the buying and selling price of gold 
to differ from the gold content of the dollar. 
We must unblock the dollar assets of for- 
eigners as rapidly as political considerations 
permit. The dollar must be free of all for- 
eign exchange controls. We must ultimate- 
ly balance the Federal budget and refinance 
the Federal floating debt. Without these 
measures, we cannot establish the dollar as 
an international currency. 

To promote well-being abroad as well as 
at home, the United States also has the 
responsibility of achieving a reasonably high 
level of national income and of avoiding the 
excesses of boom and, in consequence, the 
dangers of depression. The attainment of 
a high level of national income will depend 
to a considerable extent upon governmental 
policies in the fields of taxation, labor and 
corporate regulation. The avoidance of 
boom and of subsequent depression is large- 
ly a matter of preventing postwar inflation. 
If we succeed in achieving these objectives, 
the United States will offer a good market 
for foreign products and will not prove a 
disturbing factor in other economies. 

Credit extension cannot serve as a substi- 
tute for the adoption of appropriate com- 
mercial policies. For this reason it is un- 
fortunate that sso much time and energy 
were given to the Bretton Woods proposals 
rather than to the main task. of economic 
reconstruction. Currency manipulation will 
not solve the basic economic problems of a 
war-ridden world. Once a solution of funda- 
mental problems has been effected, the 
stabilization of currencies and the exten- 
sion of international loans will become in- 
tegral parts of the over-all pattern of 
world reconstruction. 
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Trend of Savings Deposits 


Savings deposits in banks and in the Pos- 
tal Savings System are now far greater 
than they have ever been previously. They 
amount to more than 36 billion dollars. 
These sums constitute only a minor part of 
the savings that the people of this country 
have been accumulating during the war 
years. 


It has been generally assumed that the 
existence of this huge volume of savings 
would insure wide-spread demand for all 
sorts of goods after the end of the war in 
Europe, and that the additional demands so 
generated would be of long duration. Of 
course it is true that the existence of ex- 
ceptionally large volumes of savings will 
help support retail business in the post-war 
period, but probably it would be a mistake 
to assume that they will do so automatical- 
ly. Savings are by nature static rather 
than dynamic. Goods will have to be well 
advertised and well sold if they are to 
lure the savings into spending. 


This is illustrated by the record of the 
growth of savings during and following the 
last war. From 1914, when war broke out 
in Europe, to 1917 when we entered it, 
business was prosperous and savings depos- 
its increased very rapidly. They did not in- 
crease much in 1918, and that was probably 
because people drew on their savings ac- 
counts to buy war bonds. That seems to 
have happened in this war in 1942 when 
there was a slight decline in the savings 
accounts. 


Depositors did not draw down their sav- 
ings accounts to buy goods just after the 
war in 1919 and 1920. On the contrary the 
net increases in those two years were the 
greatest that had ever been made up to that 
time. In 1921 we had an exceptionally se- 
vere depression, but even then the savings 
accounts made good increases. The rapid 
increases continued unbroken up to 1928, 
although we had another depression in 
1924. Apparently depositors drew on their 
savings accounts in 1928 and 1929 to get 
money for use in stock speculation. There 
were serious losses in 1932 and 1938. 


From the middle of 1943 to the middle of 
1944, there has been a phenomenally large 
growth in the savings accounts. The in- 
crease has been greater than the total in- 
crease from 1910 to the end of the last war 
in 1918. Nevertheless the increase during 
this past year is not as large percentage- 
wise as the increase from 1918 to 1919. 
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There appears to be little ground for fear- 
ing that inflationary influences will be gen- 
erated by the spending of savings with- 
drawn from accounts. Probably there is 
more likelihood that depositors will act as 
they did after the last war, and add to their 
savings accounts as long as their earnings 
permit them to do so. 


Cleveland Trust 
October 15, 1944. 


Company Business Bulletin, 


Planned Spending and Saving 
Campaign 


The Office oi Economic Stabilization is 
sending out to the 15,000 commercial and 
savings banks in the United States a mes- 
sage from Director Fred M. Vinson request- 
ing cooperation of all American bankers in 
an advertising program on Planned Spend- 
ing and Saving. A campaign brochure con- 
tains a score or more of newspaper adver- 
tisements prepared by the War Advertis- 
ing Council exclusively for the use of banks. 


These advertisements, in keeping with the 
highest standards of bank advertising, will 
be available in matrix form, free of charge. 
Each ad will be marked with a symbol which 
is a pennant reading “Plan your spending, 
plan your saving for your country—your 
family—yourself.” (see illustrative repro- 
duction.) The purpose of the campaign is 


to improve the spending and saving habits 
of American citizens by teaching them the 
advantages of thrift and particularly to 
point out the possibilities for the future of 
saving through War Bonds, bank accounts, 
life insurance, debt reduction, etc. It is 
hoped that the campaign will exert a strong 
influence against inflation. Edwin Bird 
Wilson, Inc., of New York, is the task force 
for the preparation of the advertising cam- 
paign. 
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MERICANS have a wonderful endur- 

ance; they will need it in facing the 
problems ahead on the home front; par- 
ticularly in control of inflation, absorp- 
tion of employables, as peace comes, ad- 
justment of differences between pres- 
sure groups—but first of all continued 
sacrifice and productive effort to secure a 
rapid military victory and a solid plat- 
form for peace. 


Democracy was founded on a theory 
which places great emphasis on the uni- 
versality of values of human life—per- 
haps an expression of a religious bent 
common to all men. We have witnessed 
dramatic occasions when the people as a 
whole have seen far more clearly than 
their appointed or elected leaders; other 
times when they have been far behind— 
as on the occasion of President Roose- 
velt’s very keen but then unpopular fore- 
sight in urging a quarantine or embargo 
on Japan in 1937. The one thing we can- 
not afford is isolationism, either abroad 
or in the domestic economy. The elec- 
tion, based largely on fear of changing 
political leadership in wartime, also 
shows division of opinion which must be 
erased by closer cooperation and under- 
standing between employer and employed. 
Only this way can essential unity come. 

The American people have given their 
verdict. They have selected as their lead- 





THE NEXT FOUR YEARS 


Opportunity For Business Leadership Under Conflicting 
Political Pressures 


Editorial 
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er for the foreseeable future, the man 
who they believe has also given them the 
greatest measure of personal security and 
benefit. In the re-election of Franklin D. 
Roosevelt as President of the United 
States, many people will read many mean- 
ings, but the significance which the Ad- 
ministration itself places on this vote is 
perhaps of greater immediate conse- 
quence. It is not enough to say that we 
have feared a change of horses in mid- 
stream, or during war—the issue is far 
deeper and more intimate. The Presi- 
dent is a symbol of words and of condi- 
tions, principally of “freedom from 
want,” “freedom from fear,” both of 
which were prevalent in the early ’30’s 
and both of which are prevalent as we 
face enemies on the battlefield and par- 
ticularly the readjustment of jobs to 
peace-time. 


Emotions tend to over-emphasize the 
political factor—particularly as it has 
been so dominant in recent years. But 
with an awakened, interested and eco- 
nomically more literate electorate—and a 
strong Congressional alliance of practi- 
cal-minded and informed men—a bal- 
anced view can be attained. We should 
never let the public forget (or rather we 
should make sure they know) that it was 
our industrialists, our providers of capi- 
tal tools, cooperating with skilled Ameri- 
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can workmen, who provided the sinews of 
war—and who can produce the sinews of 
prosperity in peace. 

It is not pertinent, nor necessary, to 
prophesy future events. The pattern has 
been thoroughly displayed, the die has 
been cast—as far as the Executive branch 
of government is concerned. The same 
may be said of the Judicial branch of the 
Federal government. 


But there are new and powerful fac- 
tors in the picture today. Old party lines 
have been radically changed, both in the 
election of the executive and of the legis- 
lative leadership. Such terms as “Con- 
servative,” “Liberal,” “Democratic,” have 
lost their moorings; the American people 
have not yet found a slogan or banner 
under which they are willing to unite. 
That, however, may come in a strange 
way and with a vengeance, once the war 
is over or jobs are not aplenty. 


It is up to every loyal citizen, as much 
as it is up to the President, to see that we 
meet our just obligations to our men in 
the Armed Forces and avoid repudiation 
of our debt to those who invested in the 
war, or in our industrial arsenals of 
democracy. In this task, which will call 
for continued sacrifices and some meas- 
ure of controls, we may expect the assis- 
tance of many able men in Congress. We 
have, in the Legislative branch of govern- 
ment, a strong coalition of forces sympa- 
thetic to the American system of free en- 
terprise, to limitation of centralized con- 
trols over industry and agriculture, to 
balance of power over social and economic 
programs between state and federal gov- 
ernment. But we can not wash our indi- 
vidual hands of responsibility for public 
opinion and the shaping of economic pol- 
icy in the vital months ahead. 


The election did not solve our major 
problems. It is up to private enterprise 
to take the leadership in providing re- 
spectable jobs and opportunity for the re- 
turning war veterans who have made it 
possible for us to continue our system of 
private and democratic business, and in 
devising sound methods of meeting our 
prospective 300 billion dollar debt. 

We may expect a contest between those 
who believe private enterprise can do the 
reconstruction job and those who believe 
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the State should be master architect. But 
among the latter will be sharp divisions 
of opinion, from the “spend our way to 
glory” disciples who will propose vast 
projects to maintain a “national income” 
of at least $120 billion, to those who will 
be concerned only with special group 
privileges. The varied assortment of the 
latter makes it difficult to foresee as much 
concert of philosophy or action as there 
would be divergence and confusion. 

Where we go from here depends no 
longer on a single group or theory, but on 
the ability of business to apply its war 
“know-how” to reconstruction and to 
tell the people that it—not the State—is 
the real source of good jobs and real na- 
tional wealth. 


Indiana Trust Conference 


The Indiana Trust Conference will be 
held November 29 at the Lincoln Hotel in 
Indianapolis, under the leadership of Fran- 
cis A. Ohleyer, chairman of the Trust Com- 
mittee of the I. B. A., and senior trust offi- 
cer, Fletcher Trust Company, Indianapolis. 

The program of topics to be discussed by 
prominent bankers and lawyers includes 
veterans’ guardianships, prudent man in- 
vestor’s rule, trust investment problems and 
trust laws and taxation. The respective 
speakers are B. W. Breedlove, chief attorney, 
Veterans’ Administration, Indianapolis; 
Mayo A. Shattuck, Boston; Donald C. Mil- 
ler, Harris Trust and Savings Bank, Chica- 
go; Eugene C. Miller, Indianapolis; and Troy 
Thurston, Indianapolis. 


0 


Mid-Winter Trust Conference Set 


The twenty-sixth annual Mid-Winter 
Trust Conference of the Trust Division of 
the American Bankers Association will be 
held in New York City at The Waldorf-As- 
toria, February 6-7-8, 1945, according to 
announcement by Frederick A. Carroll, 
president of the division and vice president 
and trust officer of The National Shawmut 
Bank of Boston. 


0 


The Treasury has revoked the regu- 
lations governing Hawaiian currency and se- 
curities which were designed to prevent 
the enemy from using the Islands’ financial 
resources in the event of a successful in- 
vasion. 
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FOR YOUR 1945 ANNUAL REPORT 


How to Make Stockholder Reports Good Trust Business Builders 
Editorial 


SURPRISING variety of intensely 

interesting facts and figures is avail- 
able in any established trust department 
which, brought to the attention of stock- 
holders, key members of the staff, the 
press and of key bank and trust depart- 
ment customers, could build immeasur- 
able good-will and much new business. 
The human interest with which many 
phases of trusteeship are replete and the 
concern of people in knowing what the 
future holds for their estates, or savings, 
give a basis for most instructive annual 
review. There are many opportunities to 
tell a real story here, without any viola- 
tion of confidences. 

A survey of the information contained 
in prior annual reports of trust institu- 
tions, and discussion with both lay and 
professional critics of bank public rela- 
tions, disclose specific examples of what 
has been and what can be done to make 
annual bank reports perform not only an 
informative but a business-development 
service. They have ranged all the way 
from reports which completely neglect 
the trust department, or use some stereo- 
typed and non-committal phrase like “The 
Department continues to render fiduciary 
services to a number of our customers,” 
to those which comment on the growth 
and earnings and others which give good 
statistical and factual descriptive com- 
ments. 


Those who make no mention are doing 
a disservice to their stockholders as well 
as to their trust department. Nominal 
reference or uninformative generalities 
may be deemed a damning by faint 
praise. Note of the income or growth 
factor is desirable and proper, but it is 
only one side of the case, a very small 
part of what can be an appealing pic- 
ture. Herewith are listed the possible 
contents of trust facts and figures, as 
taken from annual reports of banks 
throughout the United States and Can- 
ada, classified as to Operating Facts, 


News and Events, and Business Discus- 
sion: 


Operating Facts 


Number of new accounts received dur- 
ing year (sometimes by type of account). 
Perhaps a better method is to use number 
of accounts now on books, compared to 
year ago or several years previous—or 
settled since establishment. 


Income from trust operations. This 
should be specified as gross and several 
banks have appropriately segregated cor- 
porate from personal trust income, as 
well as trust from other bank earnings. 


Volume of personal trust department 
assets, usually compared to a previous 
date. These are made meaningful when 
related to the number of accounts and 
beneficiaries. 

Number of beneficiaries now being 
served. This is even more important than 
number of accounts in showing that this 
is not wealth in the hands of “America’s 
forty families” but of hundreds of the 
community’s citizens. 

Wills filed: during year or presently on 
deposit, under which trust department is 
to act. 

Common Trust Fund data: where these 
have been established the trust companies 
have done a superb job of giving useful 
and interesting information. For the 
first time, like insurance companies, they 
have been able to indicate their record of 
income production and principal pre- 
servation. 


News and Events 


Under this general heading would be 
classified reports of important develop- 
ments affecting the creation, conserva- 
tion and transmission of estates, parti- 
cularly: 


Taxation changes: income, gift, estate 


and inheritance. Comments on value of 
estate planning can be brought in here 
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most effectively, as well as reference to 
the necessity of will revision. 


New statutes and decisions: citing 
some major ones existing or in prospect 
and indicating their significance, specifi- 
cally such as adoption of “prudent man” 
investment rule, Common Trust law, etc. 


Economic or Investment: developments 
affecting purchasing power, investment 
yield and taxation which determines how 
much is available to donor or benefici- 
aries of trusts, or to principal of invest- 
ment agencies. 

Business Interests: developments in 
pension and profit-sharing trusts, ser- 
vices for smaller businesses through in- 
surance trusts and partnership agree- 
ments, or in investment management. 
Adoption or progress report on the bank’s 
own pension or profit-sharing trust is 
especially pertinent. 


Business Discussion 


Aside from comments on effects of eco- 
nomic, legal and tax developments, it 
would seem appropriate to follow the ex- 
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ample of those trust institutions which 
have carried notes on what their depart- 
ment is doing for the community—as in 
charitable trusts for men in service—un- 
der agency or trust accounts and through 
wills and estate planning or, where so act- 
ing, under veterans’ guardianships. This 
approach lends itself to terse descriptive 
notes on the various types of service and 
their uses; enables trustee to tell of any 
new service such as employee benefit 
plans, small estates department, invest- 
ment management supervision, etc. 


To present the work and opportunities 
of trust service in their proper light and 
in a way to attract new business interest, 
should be a prime purpose of the annual 
report. This goes to a group specifically 
interested in the welfare of the trust- 
bank who are also in many instances in- 
fluential in community affairs and often 
in formation of legislative or economic 
thought. It would seem a good place to 
show not merely sterile figures of volume 
of trust assets but to show how they are 
invested to promote government services 


| 
| 
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(presently to finance the war as through 
war bonds), industry and home owner- 
ship, etc. There is too prevalent an idea 
of trusteed wealth as “dead money”; it 
needs to be shown as a reservoir provid- 
ing funds for productive enterprise and 
national security. 


A new element in bank reports is the 
inclusion of breakdowns of estate and 
trust accounts by size groups. This is 
one of the best proofs that trusteeship is 
democratic and not useful for million- 
aires only. It is good public relations. 


Another matter which is highly pertin- 
ent here is a resume not only of new trust 
business accomplishments but also of the 
program for the coming year and discus- 
sion of prospects. 


For stockholders particularly it has 
been found desirable also to comment on 
the fee situation where that needs atten- 
tion. Results and possibilities of renego- 
tiation of old, subnormal fees is a matter 
of interest and shows business-like ap- 
proach to the problems and responsibili- 
ties of those running and owning the 
bank. 


Some trustees—particularly in Eng- 
land and Australia—publish their 
charges in their annual reports. 


SOURCES AND PRESENTATION 


Among the several thousand banks 
with trust departments only a relatively 
few have begun to develop the possibili- 
ties of getting over the salient facts of 
fiduciary life through the medium of the 
annual report. It is not a place for long- 
windedness and details, but the most suc- 
cessful corporations in the country have 
found excellent response to progressive 
innovations in dramatizing their business 
in this manner. Trust business offers the 
richest opportunities for similar good- 
will of any phase of bank service. 


Review of some corporate reports such 
as those of the Baltimore & Ohio Rail- 
road, the General Foods Corp., etc., might 
be suggestive and useful. Among the 
trust institutions we have especially re- 
marked the excellent jobs done in Penn- 
sylvania and Canada. A few of the most 
interesting reports containing trust ref- 
erences, facts and discussion are those of : 






National Trust Co. of Toronto 
Peoples-Pittsburgh Trust Co. 
Royal Trust Co. of Montreal 
Berks County Trust Co. of Reading, Pa. 
Girard Trust Co. of Philadelphia 
Germantown Trust Co. of Philadelphia 
First & Merchants Nat. Bank, Richmond 
Montclair (N. J.) Trust Co. 

Land Title Bank & Trust Co. of Phila. 
Pacific National Bank of Seattle 


Another trend has been noted recently 
in the “dressing up” of what have too 
often been very drab forms of reports, 
with unattractive typography and no re- 
lief from reading text or lists of assets, 
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Illustration in 1943 repert of Fifth Third Union Trust 
Co. of Cincinnati, adaptable also to show how trust 
funds are put to productive use. 


liabilities, officers and directors. Among 
the subjects which lend themselves to il-- 
lustration, are: 


View of Trust Department and Officers 

Picture of Trust Vaults 

Graph of Increase in Trust Assets and 
Number of Accounts or Beneficiaries 

Chart on Estate Shrinkage 

Graph of accounts according to size 

Tables of Investments, classified 


Business has found that a mere finan- 
cial summary with roster of official staff 
is not enough, that it may convey the im- 
pression of lack of interest on the part of 
management if not actually of disregard 
for stockholders or even deliberate de- 
sire to withhold as much information as 
possible. Good public as well as stock- 


holder and customer relations demand a 
new and attractive style and content, to 
which trusteeship can contribute excel-. 
lent material. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


FIXED DOLLARS VS. EQUITIES 


LTHOUGH great care is usually exer- 
cised by conservative owners of fam- 
ily capital in the selection of industries 
and representative corporations in which 
investment should be made, such inves- 
tors ordinarily do not extend this con- 
servative judgment to their over-all posi- 
tion with respect to vulnerability in the 
event of inflation or deflation. The fam- 
ily capital as a whole would include such 
additional investments as closely held 
business interests, real estate, tangible 
personal property and funds with life in- 
surance companies. The pooling of all 
capital assets in a family for purposes of 
this breakdown can sometimes show 
startling results. 

Inasmuch as inflation and deflation af- 
fect the purchasing power of the invest- 
ment dollar, capital assets should be clas- 
sified into two basic groups: (1) fixed 
dollar investments; and, (2) equity type 
investments. As a general rule, fixed dol- 
lar investments retain or increase pur- 
chasing power during deflationary times 
but lose purchasing power during periods 
of inflation. Equity type investments are 
affected in the reverse manner. 

The accompanying table illustrates this 
basic classification. 


Our “horrible” example is an extreme 
optimist. He always bets on good busi- 
ness and backs his belief to the extent 
of 80% of his gross capital and 96% of 
his net capital on the equity side. His is 
probably indicative of the over-all capital 
investment position of individuals own- 
ing their own businesses. 


While there exists a great difference 
of opinion among economic experts as to 
what percentage of capital should be in- 
vested at any given time on the fixed dol- 
lar side as against the equity side, it 
would appear to be plain common sense 
to acknowledge the vulnerability of a 
capital fund invested 100% on one side or 
the other. Carrying this philosophy a 
step farther, it would seem, therefore, 


CAPITAL INVESTMENT ECONOMIC 
BALANCE SHEET 


Amount 
Currently 
Invested 


Per- 
centage 
to Total 


Investment Classification Capital 


Equity Type Investments 
(Gross Value) 


Marketable Common 
Stocks 

Ownership Interests in 
Closely Held Business 
Enterprises 

Real Estate 
residence) fe 

Tangible Personal 
Property 

Bonds, Preferred Stocks, 
Mortgages inade- 
quately secured 


$ 50,000 


140,000 
(including 
30,000 


10,000 


10,000 





Total 


Fixed Dollar Investments 
ments (Gross Value) 


$240,000 


Bonds, adequately 
secured - 
Preferred Stocks, ade- 
quately secured 
Mortgages Receivable, 
adequately secured 0 
Notes Receivable, ade- 
quately secured 0 
Cash in Banks ares 
Cash Values in Life In- 
surance Policies & 
Annuities _.____. ‘ 
Cash Values of Vested 
Interests in Employee 
Benefit System __ 0 


$ 15,000 


10,000 


Total $ 60,000 20.00 


Grand Total $300,000 100.00 


Net Position, After Deducting Liabilities 
Total Equity Type 
Investments 
Total Fixed Dollar In- 
vestments $60,000 
Minus Fixed 
Dollar Lia- 
bilities _.___. 50,000 


- $240,000 96% 


10,000 4% 


——_— 


100% 


Total Net Capital _ $250,000 
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that if an arbitrary 50% were maintained 
on each side’of the economic balance sheet 
our investor should certainly feel a lot 
safer through the years. 


It is unfortunate but true that the 
average business owner will take profits 
not required in the business and invest 
them in common stocks or real estate. 
This, of course, means that he takes the 
fruit of his equity business and plows it 
back into other equity investments. 


Naturally, an investor will not sudden- 
ly and immediately liquidate a lot of 
“pets” in order to improve his basic eco- 
nomic position. But forewarned by 
means of this type of economic analyti- 
cal treatment, many investors will adjust 
their direction for the future and invest 
surplus annual income and the proceeds 
of any equities which are sold, in fixed 
dollar investments. 

It is generally agreed that under all 
conditions, with the exception of uncon- 
trolled radical inflation (about which 
nothing can be done), a sizeable percen- 
tage of total family capital should at all 
times be maintained in fixed dollar in- 
vestments. Therefore the longest term 
fixed dollar investment should be em- 
ployed, and in this respect the investment 
policies issued by life insurance compan- 
ies should not be overlooked. Cash value 
reserves of life insurance policies supply 
probably the most attractive type of fixed 
dollar investment. Such dollars are guar- 
anteed for the lifetime of the policyholder 
and not for a limited number of years. 
There is no forced maturity date when 
the investor must take back his cash and 
face reinvestment problems at an unfav- 
orable time. The cash value reserve earns 
interest not subject to current income 
taxes. The insurance at risk guarantees 
to the estate of the investor additional 
dollars at death to offset inheritance 
shrinkages and mild forms of inflation. 
And by paying annual premiums on such 
policies basic economic position is auto- 
matically improved over the years, as a 
substantial portion of each premium im- 
mediately increases the cash value of the 
policy—current fixed dollar capital. 

*% * * * 


WHO OWNS HOUSEHOLD FURNISH- 
INGS—HUSBAND OR WIFE? 
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HE answer to this title question may 

have important estate tax conse- 
quences where household furnishings in- 
clude valuable articles, such as paintings, 
tapestries, rare collectidns, and other 
“objets d’art.” It is unfortunate but true 
that at times our taxing authorities make 
assumptions of ownership unfavorable to 
the taxpayer, requiring him to submit 
conclusive evidence if he desires to prove 
otherwise. 

The tax law specifies that such prop- 
erty must be appraised at its fair value. 
What that is with relation to “Aunt Har- 
riet’s” painting is anyone’s guess but 
suffice it to say it may be appraised at a 
substantial figure even though it may 
take years or be impossible to convert it 
into an equal amount of cash. 

This value is then added on top of the 
taxable estate of the deceased husband 
(assuming he is the first to die). The 
applicable tax rate is the highest rate at- 
tained by the entire estate. If the hus- 


band’s executor could prove ownership of 
this property in the wife, then the size of 
his taxable estate would be lowered, with 
a consequent saving of the highest tax 


rate. (The tax rate applicable to the top 
portion of an estate from $300,000 to 
$500,000 is about 33%.) 


When the wife subsequently dies all of 
this property will again be taxed in her 
estate (unless she does not survive her 
husband by five years). By this time 
more may be paid out in estate taxes than 
the property is really worth. 

It becomes important, therefore, to 
determine and establish this matter of 
ownership while both husband and wife 
are living. Bills of sale should be pre- 
served. Wedding and other types of 
gifts are particularly hard to trace, but 
if the assumption is that they belong to 
the wife, statements to that effect should 
be signed. Items inherited are not al- 
ways identifiable in the estate records of 
the benefactor, but such evidence as 
exists should be secured. And by all 
means, the one piece of ownership evi- 
dence that is always available—the fire or 
theft insurance policy—should indicate 
the actual owner as the insured. Too 
often such policies arbitrarily cover all 
household furnishings in favor of the 
husband alone. 
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Where There’s A Will... 


HE late Brig. Gen. Theodore Roose- 

velt named the United States Trust 
Company of New York as executor and 
trustee of his will which directs that a 
sum be set aside in trust to pay $1,200 a 
year to an employee, Margaret E. Hen- 
sey. Upon her death, the trust estate is 
to be paid over to General Roosevelt’s 
children equally. The remainder of the 
estate is bequeathed outright to Mrs. 
Roosevelt .. . ’ 


Lewis L. Delafield, Sr., former legal 
counsel for many New York estates, an 
expert in establishing charitable trust 
funds and a founder of the American 
Law Institute, placed the residue of his 
estate in trust with his son and City Bank 
Farmers Trust Company of New York, to 
pay the income to his widow for life with 
remainder to his children surviving him. 
He provided that if any child should pre- 
decease him without leaving issue sur- 
viving Mr. Delafield, the trustee shall set 
aside out of such share a trust fund of 
$50,000 for the spouse of such child. In 
granting the trustees broad powers of in- 
vestment, he stated that he was purpose- 
ly subordinating preservation of the prin- 
cipal to provision of ample income for his 
widow... 


Frederic E. Williamson, former presi- 
dent of the New York Central System, 
bequeathed his personal effects and 
$5,000 in cash to his widow, and estab- 
lished a trust of the residue of his estate 
to pay her the income for life. Upon her 
death, the trustees—his brother and 
Bankers Trust Company of New York— 
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are to distribute certain portions of the 
fund to named beneficiaries and the rest 
to Yale University to set up a fund in his 
name, the income from which is to be 
used to provide scholarships, preference 
to be given to close relatives of officers 
and employees of the System... 

William A. Winterbottom, vice presi- 
dent and general manager of R. C. A. 
Communications, Inc., and a _ world-re- 
nowned authority on radio and interna- 
tional communications, appointed his son 
and Irving Trust Company of New York 
as executors and trustees of his will. 
After disposing of certain real property 
and personal effects, Mr. Winterbottom 
established a trust for the benefit of his 
widow and, upon her death, for his two 
sons, with distributions of principal to 
the latter upon their attaining age 30 and 
35. In case of illness or emergency, and 
upon request of the then beneficiary, the 
trustees are authorized to pay up to 
$1,000 a year out of principal. It is pro- 
vided that the individual trustee may 
delegate his powers and discretions to the 
corporate trustee. It is further request- 
ed that the individual executor and trus- 
tee waive his commissions, and directed 
that the trust company receive a full 
commission ... 


Former chairman of the board of 
American Tobacco Company, Junius 
Parker gave his secretary 200 shares of 
stock in American Home Products Co., 
with the privilege of taking $10,000 in 
cash in lieu of the stock. His will left 
one-third of the residue to his daughter 
and two-thirds to his son, directing 
Guaranty Trust Company of New York, 
executor and trustee, to select securities 
of comparable earning power and safety 
in allocating the respective portions. The 
son’s share is to be held under trust pro- 
visions including a spendthrift clause 
with an exception that the trustee is au- 
thorized to make payments to the son’s 
separated wife to the extent, not exceed- 
ing $1,000 a year, that he fails to fulfil 
his obligation under a separation agree- 
ment. It is provided that the trustee’s 
minimum annual income commission shall 
be $200. 
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TRUSTS IN LATIN AMERICA 


RUFORD G. PATTON 
Minneapolis: Member of Committee on Trusts and Trustees, Inter-American Bar Association 


NTIL very recent years the trust 

device was considered antithetic and 
practically impossible in Civil Law juris- 
prudence. Aside from the fiducie in Que- 
bec and the limited use of the ancient 
fideicomiso in some countries as a mild 
form of testamentary trust, the institu- 
tion was not recognized in Latin America 
prior to the adoption in 1925 by Panama 
of a trust statute which authorized a 
modern fideicomiso, applicable to both liv- 
ing and testamentary trusts. A similarly 
worded act was adopted in Puerto Rico 
in 1928. 


In the meantime, due to the reports of 
the Kemmerer financial commission and 
the pamphlet of Dr. Ricardo J. Alfaro, 
in which he had advocated the adoption 
of the Panama statute, Mexico in 1926 
introduced a system of fideicomiso as a 
part of its commercial legislation, en- 


trusting the administration of trusts ex- 
clusively to such of its banks as should 
be thereto authorized by the Superin- 
tendent of Banks. Under the inspiration 
of the writings of the eminent French 
civilian, Dr. ,Pierre Lepaulle, Mexico 
amended its legislation in 1932 and again 
in 1941 so that its fiideicomiso is a sub- 
stantial equivalent of the Anglo-Amer- 
ican trust. 

To a very limited extent trusts have 
also been authorized by the statutes of 
E] Salvador and Costa Rica. The bank- 
ing acts adopted on the recommendations 
of the Kemmerer commission in Bolivia, 
Chile, Colombia, Ecuador and Peru pro- 
vide that trust business (comisiones de 
confianza) shall be conducted by author- 
ized banking institutions. Under the 
terms of these: laws, all forms of fiduciary 
representation (executorship,: guardian- 
ship, ete.) are entrusted to banks, but 
neither at the time that these laws were 
enacted, nor since then, was ‘there any 
Statute authorizing. thetrust device. 
These statutes, therefore, will not in- 
clude the administration of trusts until 
laws are enacted allowing their creation. 


In spite of this background of a seem- 
ing lack of general interest in the sub- 
ject, a paper by the distinguished Mex- 
ican lawyer, Ezio Cusi M., presented at 
the third annual meeting of the Inter- 
American Bar Association this summer, 
received - complete approbation. The 
points made by Dr. Cusi were as follows: 


The greater part of American capital 
recently coming to Mexico has been in- 
vested in businesses involving rapid turn- 
overs and has been to a certain extent a 
disturbing factor in its financial life. It 
is necessary to recognize that Mexico 
needs the help of foreign capital but at 
the same time it is desirable that this 
be directed toward industrial organiza- 
tions. Very welcome is this capital which 
creates employment and which brings to 
us the most advanced and efficient tech- 
nics. As an inducement to the accomplish- 
ment of these desirable results, it is 
necessary that we afford to this capital 
fit and proper juridic institutions. 


It is well known that economic organ- 
izations in the United States rest upon 
the trust device. More than anything 
else, it is this institution which has 
moulded the juridic conscience of the 
North American: it is “the guardian an- 
gel who accompanies him from the cradle 
to the grave.” Human interests, and all 
his daily problems are untangled and 
solved by means of the mechanism of the 
trust. While this institution is essential 
to the success of many of his ventures, 
the role that it plays as a vehicle for the 
investment of his capital is preeminent. 
The large capitalist and the small in- 
vestor both look to the trust for solution 
of their problems; the financing of great 
enterprises, the endowment of univers- 
ities and of research institutions, the 
gigantic transactions of Wall Street, all 
are effected through the medium of the 
trust. This observation makes evident 
the diversity of its ends and the prolixity 
of the means and instruments by which 
it is employed. It is no wonder that the 
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North American is not able to dispense 
with it in his economic life. 

This being true, if we are to invite him 
to participate in owr economy, it is neces- 
sary to afford to his investment the 
juridic and formal context which suits 
him and to surround it with the technical 
guarantee to which he is accustomed. 
Moreover, it is necessary to recognize and 
popularize in our midst this juristic de- 
vice. For this purpose, it is necessary 
to duly prepare a large number of tech- 
nical men specializing in this field. There 
exist already a creditable number of 
bankers and lawyers who have made a 
deep study of the fideicomiso, but even 
they, when they feel uncertain as to a 
particular situation, do not have access to 
a source from which to satisfy their in- 
quiry. 

Dr. Cusi’s conclusion was that the In- 
ter-American Bar Association should se- 
cure the aid of some of the North Amer- 
ican bar associations in providing a brief 
and intensive course in trusts for Latin 
American lawyers to extend their knowl- 
edge of the subject and stimulate a de- 
sire for the study of the trust principles. 
He mentioned that the American Bank- 
ers Association had sponsored a similar 
idea at a bankers convention held in 
Chihuahua the past year as a result of 
which several Mexican bankers attended 
a brief course of lectures on trusts in St. 
Louis last November. (See report on 
latter in Dec. 1943 Trusts and Estates 
535.) 


THER papers read during the five 
day trust sessions (to be published in 
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this year’s report of the Inter-American 
Bar Association) included: 


Trusts in the United States and 
Canada (particularly in their civil law 
jurisdictions), by the writer. 

Trust Systems in Latin American 
Countries, Jarvier O. Aragon, Mexico 
City. 

Unification in the Latin-American 
Countries of the Legislation of the 
Legal Nature of Trusts, Roberto 
Molina Pasquel, Mexico City. 

Legal Trusts and Irregular Trusts, 
S. Martinez Guerrero, Mexico City. 


Comparison of Trust Legislation, 
Mario Tagle Valdez, Santiago, Cuba. 


These papers were in line with the 
resolutions adopted at the Rio de Janeiro 
meeting last year “to make known to the 
different bar associations the advantages 
of the trust device” and “to recommend 
to the jurists of America the adoption of 
uniform legislation on the subject.” The 
committee suggested that the Association 
sponsor publication, for the information 
of its members, of the legislation now in 
force, and that it ask that the delegation 
of each affiliated bar bring to the next 
convention (Santiago, Chile, 1945) a 
completed study of its existing trust leg- 
islation, amendments pending, and the 
practical application of its laws. 


In the absence this year of chairman 
Dr. Ricardo J. Alfaro (his first absence 
since organization of the Association) 
the trust meetings were ably conducted 
by vice-chairman Antonio Martinez Baez, 
and by its efficient secretaries, Roberto 
Molina Pasquel and Jarvier O. Aragon. 
As in its preceding meetings, the trust 
committee kept before the Association the 
wisdom of the declaration which the lat- 
ter adopted at its Havana (1941) meet- 
ing, namely: 


That it recognizes the advisability and 
feasibility of incorporating in the civil 
law of the Latin American countries the 
institution of the trust along the lines 
upon which it exists in Anglo-Saxon 
countries, and recommends the enact- 
ment of adequate laws so that in this im- 
portant matter the two great legal sys- 
tems in force in the American continent 
may be brought into harmony. 
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ESTABLISHMENT OF COMMUNITY TRUSTS 


HE community trust as a device for 

serving the charitable desires of don- 
ors and the health and welfare needs of 
the locality was described by Robert F. 
Bingham of the Cleveland law firm of 
Thompson, Hine & Flory, before the re- 
cent meeting of the American Hospital 
Association. Mr. Bingham traced the or- 
ganization of the Elisabeth Severance 
Prentiss Foundation established by its 
name bearer in 1937 under a private trust 
agreement with the National City Bank 
of Cleveland. The preamble states: 


“experience has shown that changed 
conditions often render unnecessary or 
undesirable the specific expenditures 
provided for in instruments creating 
charitable trusts, and has demonstrated 
that the real objectives of the founders 
of such trusts would have been better ac- 
complished if a responsible agency had 
been created to determine when such 
changes in conditions have occurred, and 
to direct the expenditure of the respec- 
tive funds in such manner as would best 
effectuate the ultimate purposes of the 
respective donors...” 


Mrs. Prentiss transferred property to 
the trustee to implement the Foundation, 
which was “to promote the health and 
comfort of the community,” and provided 
that other donors might contribute to it. 
Upon her death earlier this year, she be- 
queathed a very large portion of her es- 
tate to the trust. 


Mr. Bingham characterized the plan as 
most flexible, citing the power of the 
Managers to disregard a donor’s desire 
to aid a specific institution or purpose if 
a change in circumstances affecting that 
institution has occurred which would 
make the purpose of such donor better 
served by some other disposition of the 
fund. The trustee is under no duty to re- 
quest the Managers’ advice on the hand- 
ling of the trust property, but once hav- 
ing done so, the trustee must follow the 
instructions given, without liability for 
doing so. This, Mr. Bingham said, makes 
it possible to purchase investments which 
would not qualify under strict trust in- 
vestment standards. 


Any person desiring to become a donor 
may instruct any trustee with whom he 
has created a trust to supply funds to the 
Foundation for distribution by its Man- 
agers to provide that his own trustee 
shall make distributions as the Prentiss 
Managers shall determine. It is in this 
sense, declared Mr. Bingham, that the 
Prentiss Foundation becomes a real com- 
munity trust. 

Mr. Bingham then described the Cleve- 
land Foundation, conceived by Frederick 
Goff and organized in 1914 as the first 
community trust for the permanent ad- 
ministration of funds for charitable pur- 
poses and which any public spirited citi- 
zen could adopt as a philanthropic vehicle. 
At the time of its establishment, The 
Cleveland Trust Company was the sole 
trustee. In the. early 30’s, however, in 
accordance with Mr. Goff’s original wish, 
a multiple trustee resolution was adopted 
which provided for the administration of 
gifts to the Foundation in severalty, each 
trust being regarded as an estate in sev- 
eralty. The additional eligible trustees 
are Central National Bank and National 
City Bank, both of Cleveland. 

In 1943, as a result of the practice of 
administration in  severalty, it was 
deemed wise, Mr. Bingham went on, to 
make provision for the handling of small 
and moderate-sized gifts in a single trust 
fund in which there could be commingled 
the gifts of many donors. Consequently, 
the trustee banks adopted identical de- 
clarations of trust providing for the crea- 
tion of Cleveland Foundation Combined 
Fund, under which provision is made for 
establishment of a trust estate at each 
bank to be administered as a single fund. 

After discussing the tax-free status of 
Foundations under local law, Mr. Bing- 
ham urged consideration of the creation 
of Foundations in other communities, fol- 
lowing the pattern either of the Prentiss 
set-up—the result of one individual’s 
plan—or the Cleveland Foundation or- 
ganization—in which trust institutions 
take the initiative. Neither plan is copy- 
righted, and both Foundations would 
gladly furnish material to aid in estab- 
lishment of similar instrumentalities. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles — SECURITY-FIRST NA- 
TIONAL BANK has appointed E. C. Board- 
man assistant trust officer to succeed the 
late T. H. Boysen, who was in charge of 
trust department real estate. 


San Francisco—Paul F. Chapman has 
been placed in charge of this branch of the 
BANK OF AMERICA, succeeding K. E. 
Marks, who has been commissioned a lieu- 

tenant in the 
Navy. 


Santa Ana— 
‘L. S. Morten- 
son has. been 
appointed vice 
president 
of the FIRST 
NATION- 
AL BANK. He 
will eontinue 
his duties as 
trust officer, a 
position he has 
held for’ the 


past eight 


L. S. MORTENSON years. 


COLORADO 


Denver—Leo 
A. Steinhardt 
was recently 
elected presi- 
ident of THE 
INTERN A- 
TIONAL 
TRUST CO. to 
succeed the 
late Clarence 
H. Adams. 
Mr. Steinhardt, 
with the bank 
since 1930, was 
formerly vice 
president and » 
trust officer. 
He is a gradu- 
ate of Mariet- 
ta College and Westminster Law School. 


L. A. STEINHARDT 


CONNECTICUT 


Bridgeport—BRIDGEPORT-CITY TRUST 
CO. promoted A. Fuller Leeds to trust offi- 
cer. 


FLORIDA 
West Palm Beach—W. J. McCranie, Jr., 


has resigned as trust officer of ATLANTIC 
NATIONAL BANK. Russell Downs, for- 
merly assistant National Bank Examiner, 
Sixth Federal Reserve District, was elected 
assistant trust officer. H. C. Smith, for- 
merly executive vice president, has been ad- 
vanced to the presidency to succeed J. 
Edward Johnson, resigned. 


INDIANA 


Indianapolis—Thomas M. Hendricks, for- 
merly assistant secretary in charge of the 
trust department of SECURITY TRUST 
CO., was appointed secretary to replace G. 
Schuyler Blue, resigned. Mr. Hendricks is 
vice president of the Indianapolis Corpor- 
ate Fiduciaries Assn, 


Lafayette—Captain Alpha P. Gray has re- 
sumed his duties as vice president and trust 
officer of the LAFAYETTE NATIONAL 
BANK, having received an honorable dis- 
charge from the Army Signal Corps. 


ILLINOIS 


Vandalia—H. E. Rogier has been ad- 
vanced from cashier, secretary and trust 
officer of the FIRST NATIONAL BANK to 
president, to succeed the late Dr. F. L. Rice. 
A recent merger of the First National of St. 
Elmo and the First National of Vandalia 
resulted in total resources of $3,000,000. 


KANSAS 


Wichita—Major Paul H. Woods has re- 
turned to his duties as assistant vice presi- 
dent of FIRST NATIONAL BANK and has 
also been made assistant trust officer, after 
an absence of two years in the U. S. Army. 


MASSACHUSETTS 


Boston — 
Prancis C. 
Gray, senior 
vice president 
of the FI- 
DUCIARY 
TRUST CoO. 
since 1932, 
was elected 
president 
to succeed the 
late Robert 
Gardiner. 

Quincy — 
GRANITE 
TRUST CO. 


FRANCIS C. GRAY has elected 
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William J. Griffin and E. Martin Larsen 
as trust officers. Mr. Griffin comes from 
the City Bank Farmers Trust Co. of New 
York, where he specialized in legal and 
taxation problems. Mr. Larsen, formerly 
trust officer of the Lawyers Trust Co. of 
New York, brings to the bank broad experi- 
ence in estate planning, investments, real 
estate and administrative matters. 


MISSOURI 


Kansas City—E. B. Bradbury, vice pres- 
ident of STOCK YARDS NATIONAL 
BANK since 1928, succeeds the late Norris 
Broaddus as president. Mr. Bradbury is 
also president of the Bankers Club of Kan- 
sas City. J. E. Powell became senior vice 
president; Arden Bruch, vice president. 


NEW YORK 


Freeport—Everett C. Stevenson, formerly 
trust officer of the First National Bank of 
Bound Brook, N. J., was elected executive 
vice president and a director of the FIRST 
NATIONAL BANK & TRUST CO. here. 


New York—Craig S. Bartlett and J. Ed- 
ward Johnson were elected vice presidents 
of the CENTRAL HANOVER BANK & 
TRUST CO. Mr. Johnson recently resigned 
as president of the Atlantic National Bank, 
West Palm Beach, Fla. 


New York—Bernard F. Martin, formerly 
vice president in the trust department of 
CHASE NATIONAL BANK, was elected 
executive vice president of IRVING NA- 
TIONAL SAVINGS BANK. 


New York—Leonard J. Wyeth was ap- 
pointed assistant trust officer of the GUAR- 
ANTY TRUST CO. 


New York—LAWYERS TRUST CO. pro- 
moted Edward J. McEvoy to trust officer; 
Lawrence Mehringer was made assistant 
trust officer. 


New York—J. P. MORGAN & CO. INC. 
appointed Atwood H. Miller as personal 
trust officer and John Horn as assistant 
trust officer. Mr. Miller practiced law as 
an associate of Davis, Polk, Wardwell, Sun- 
derland & Kiendl, before his associations 
with J. P. Morgan Co. Mr. Horn came from 
the BANKERS TRUST CO. early this year. 


New York—Eduardo Villasenor, director 
general of the Bank of Mexico, was elected 
chairman of the board of the PAN AMER- 
ICAN TRUST CO. 


Rochester—T. J. Sercu and Miss E. M. 
Vogel were appointed to the staff of 
ROCHESTER TRUST & SAFE DEPOSIT 
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CO. Mr. Sercu was vice president and trust 
officer of the Central Trust Co. He has 
had 29 years banking experience, 20 in 
trust work. Miss Vogel also comes from 
the Central Trust, where she was assistant 
trust officer. R. Reed George succeeds Mr. 
Sercu at Central Trust Co. 


OHIO 
Alliance—Elda Ruth Barnhardt has been 
promoted to trust officer of the CITY SAV- 
INGS BANK & TRUST CO. 


Cincinnati — The FIRST NATIONAL 
BANK elected Waldo E. Pierson, formerly 
executive vice president, as president to 
succeed Thomas J. Davis, who resigned. 


Toledo—Stephen J. Balog has been elected 
vice president of the TOLEDO TRUST CO., 
with which he has been associated for a 
number of years as a tax specialist and 
assistant trust officer. 


PENNSYLVANIA 

East Pittsburgh—R. V. Wissinger was. 
promoted to vice president and assistant 
trust officer of FIRST NATIONAL BANK 
& TRUST CO., succeeding the late A. T. 
Morgan in charge of trusts. E. M. Johnson 
also was promoted to assistant cashier and 
assistant trust officer. 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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Hershey—P. A. Staples, associated with 
M. S. Hershey for a number of years, has 
been named to succeed him as head of the 
HERSHEY TRUST CO. 


Philadelphia 
— Robert E. 
MacDougall 
has been elect- 
ed trust officer 
of the GIR- 
ARD TRUST 
CO., after be- 
ing with the 
Provident 
Trust Co. for 
27 years. He 
is a graduate 
of the Gradu- 
ate School of 
Banking at 
Rutgers, and 
was an instruc- 
tor at the 
American  In- 
stitute of Banking for 10 years. 


R. E. MacDOUGALL 


Pittsburgh—Arthur E. Braun, president 
of the FARMERS DEPOSIT NATIONAL 
BANK since 1919, was elected chairman of 
the board, while John S. Smith, vice pres- 
ident, was elected to succeed him as pres- 
ident. Mr. Braun will continue to take an 
active part in the management of the bank. 
Mr. Smith has been with the bank since 
1929. 


SOUTH CAROLINA 


Columbia — CITIZENS & SOUTHERN 
NATIONAL BANK elected Eugene W. Aus- 
tin as vice president of the Columbia branch, 
together with duties as member of the board 
of advisors. Coit T. Hendley, assistant vice 
president and trust officer, named vice pres- 
ident and made a member of the advisory 
board along with his duties as trust officer. 


Greenville—_FIRST NATIONAL BANK 
has promoted H. J. Winn, vice president and 
cashier, to vice president and trust officer; 
W. L. Hester, assistant cashier, to cashier. 


Greenville — PEOPLES NATIONAL 
BANK elected W. R. Cely president and 
trust officer to succeed the late Walter Pat- 
ton. Mr. Cely was for many years vice 
president and trust officer of the First Na- 
tional Bank, Greenville. J. C. Hopkins was 
promoted to executive vice president and 
assistant trust officer; Thomas W. Edwards 
advanced, to cashier and assistant trust of- 
ficer. 
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TEXAS 


Dallas—Edgar L. Flippen will succeed 
Nathan Adams, president of the FIRST 
NATIONAL BANK since 1924, who will 
be advanced to chairman of the board on 
December 1, a position vacant for several 
years. Mr. Flippen has been a director of 
the bank for many years, is president of 
the Gulf Insurance Co., the Flippen-Prather 
Realty Co., and other enterprises. The posi- 
tion of vice-chairman of the board will be 
filled by Rosser J. Coke, a director of the 
bank and member of the law firm of Coke 
& Coke. 


Galveston—Louis A. Strother has been 
named trust officer, and Leroy E. Brown 
assistant trust officer of the CITY NA- 
TIONAL BANK. Mr. Strother, formerly 
with the National Bank of Commerce for 34 
years, succeeds Neal Butler, recently re- 
signed. Mr. Brown was formerly chief ac- 
countant of the Security National First In- 
surance Co. 


Galveston—Neal Butler has been elected 
vice president of the FIRST NATIONAL 
BANK. He was formerly vice president of 
W. L. Moody & Co., and recently vice pres- 
ident and trust officer of City National 
Bank. He has been chairman of district 2, 
Texas Bankers Association. 


Houston—J. C. Faris, who specialized in 
credit, trust and tax accounting for the past 
15 years, joins the staff of the FIRST NA- 
TIONAL BANK as assistant trust officer. 
He is a graduate of the University of Texas, 
and has been active in the Houston Chapter 
American Institute of Banking. 


VIRGINIA 
Richmond—BANK OF COMMERCE & 
TRUSTS has elected Richard Jones as as- 
sistant trust officer. 


WISCONSIN 


Milwaukee—John W. Desmond, trust of- 
ficer, was appointed vice president and gen- 
eral counsel of the FIRST WISCONSIN 
TRUST CO. Mr. Desmond joined the trust 
company in 1930. 


CANADA 


Toronto—Edward D. Gooderham has been 
appointed president of CANADA PERMA- 
NENT MORTGAGE CORP and CANADA 
PERMANENT TRUST CO., having been 
vice president since 1935. He is president 
of Dominion of Canada General Insurance 
Co. and Casualty Co. of Canada. 
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TRUST INSTITUTION BRIEFS 


Washington, D. C.—Frederick P. H. Sid- 
dons, vice president of the AMERICAN SE- 
CURITY & TRUST CO., will teach a course 
on “Money and Banking” during the 1944-5 
cholastic year at the National University at 
Washington. 


Chicago, Il1].—The Board of Directors has 
adopted a group life insurance plan for 
CHICAGO TITLE & TRUST CO. employ- 
ees, effective September 1, President Hol- 
man D. Pettibone has announced. The con- 
tract is with the Metropolitan Life Insur- 
ance Co. The company will pay the entire 
cost of the insurance during the war period, 
but not beyond September 1, 1946, There- 
after the cost of the insurance will be paid 
on a cooperative basis by employees and the 
company. During the time when the entire 
cost is paid by the company, insurance will 
be taken out on the lives of all full-time of- 
fice employees who have had a minimum of 
one year’s continuous full-time service with 
the company and who are actively employed 
by the company on September 1, 1944. Em- 
ployees in the armed forces are not insured 
under the plan while they are still in ser- 
vice, but will be eligible to participate upon 
discharge and return to the company. The 
time during which they have been in service 


will be used in computing the year’s contin- 
uous full-time service with the company 
necessary to such participation. 


Indianapolis, Ind.—Col. Frank E. McKin- 
ney, president of FIDELITY TRUST CO., 
has been appointed assistant director of war 
contract settlement for the Federal govern- 
ment. In this post he will supervise the 
provision of loans and partial payments to 
many of the war contractors who are ex- 
pected to receive cutbacks and order can- 
cellations during reconversion. He will also 
administer interim financing for Navy 
Department and Maritime Commission con- 
tractors as well as those of the War De- 
partment, with headquarters in the Federal 
Reserve Building, Washington. 


Louisville, Ky.—Effective October 22, Citi- 
zens Union National Bank and the Fidelity 
and Columbia Trust Co. were consolidated 
into the CITIZENS FIDELITY BANK AND 
TRUST CO., with resources exceeding $190,- 
000,000. All officers of both institutions 
retain their positions for the present, with 
Menefee Wirgman, president. The Fidelity 
and Columbia Trust is one of the largest 
corporate fiduciaries in the South. The new 
organization is “a Kentucky corporation in- 
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stead of a national bank, because state laws 
afford better facilities for handling trust 
business, and yet are not detrimental to 
banking operations,” according to the direc- 
tors’ message to shareholders. 


Benton Harbor, Mich. — FARMERS & 
MERCHANTS NATIONAL BANK was 
granted trust powers under the Federal Re- 
serve Act, effective September 9. 


Detroit, Mich.—William J. Thomas, vice 
president and treasurer of the DETROIT 
TRUST COMPANY, has been named chair- 
man of the trust committee of the Michigan 
Bankers Assn. 


Manchester, N. H.—H. Ellis Straw of 
Amoskeag Trust Co., has been appointed 
chairman of the Trust Committee of the 
New Hampshire Bankers Assn. by President 
Marston Heard. 


Toms River, N. J.—The Ocean County 
Trust Co. and the First National Bank of 
Toms River were consolidated under the 





Selecman Becomes Secretary 
of A. B. A. 


Merle E. Seleeman, deputy manager of 
the American Bankers Association, has 
been named secretary of the Association, 
and will con- 
tinue as dep- 
uty manager 
in charge of 
the Trust Di- 
vision and as 
director of 
Public Rela- 
tions. During 
Mr. Selec- 
man’s connec- 
tion with the 
Associa- 
tion for the 
past seventeen 
years, he has 
held various 
positions, serv- 
ing as assis- 
tant secretary of the Savings Division and 
the Trust Division and as assistant director 
of publicity. In 1933 he was largely re- 
sponsible for the organization of the Asso- 
ciation’s Advertising Department and has 
been its director since that time. Prior to 
joining the Association, Mr. Selecman was 
in newspaper work, journalism, and teach- 
ing in the Midwest. 


b] 


MERLE E. SELECMAN 
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charter and title of FIRST NATIONAL 
BANK OF TOMS RIVER. Officers of the 
consolidated bank are: President and trust 
officer, Frank W. Sutton, Jr.; Stephen R. 
Applegate, Dr. Ralph R. Jones, W. R. D. 
Andrew, William J. Gruler, and Roy Tilton, 
vice presidents; Roger N. Lane, cashier and 
assistant trust officer. 

New York—John Moxon, formerly assist- 
ant trust officer, GUARANTY TRUST CO., 
has been elected secretary-treasurer and 
member of the board of Carpenter Steel Co. 
of Reading, Pa. He had been with the 
Guaranty for 14 years. 





Trustman Honored by 
Underwriters 


Tangible evidence of the insurance fra- 
ternity’s appreciation of the role of trust- 
men in better serving their common clients, 
is furnished in the recent election to the 
Board of Directors of the National Chapter, 
American So- 
ciety of Char- 
tered Life Un- 
derwriters, of 
Basil S. Col- 
lins, assistant 
vice president, 
Old Colony 
Trust Com- 
pany, Boston. 

For fifteen 
years, Mr. Col- 
lins has pion- 
eered in pro- 
moting the re- 
lationship _be- 
tween life un- 
derwriters and 
trust officers 
through per- 
sonal efforts among general agencies. He 
has held offices in the Boston Life Under- 
writers Association, membership in which 
was granted to him when he was made a 
Chartered Life Underwriter at the N.A.L.U. 
convention in 1935. Mr. Collins has been 
president of the Boston Life Insurance and 
Trust Council and a guiding spirit in the 
organization of nine other Councils through- 
out the country. 

In his current term as president, the Bos- 
ton Chapter of Chartered Life Underwriters 
sponsored the series of lectures by Mayo A. 
Shattuck on estate planning, which were at- 
tended by some 300 lawyers, underwriters 
and trustmen, printed copies of which have 
been sold throughout the United States. 


BASIL S. COLLINS 
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New York, N. Y.—William C. Potter, 
chairman of the executive committee of the 
GUARANTY TRUST CO., was re-elected 
president of the New York Clearing House 
Assn., and Winthrop W. Aldrich, chairman 
of CHASE NATIONAL BANK, was elected 
chairman of the Clearing House Committee 
to succeed Leon Fraser. 


New York, N. Y.—Miss Helen Knox, man- 
ager of the women’s department at Grand 
Central branch of the CHASE NATIONAL 
BANK, was elected president of the Asso- 
ciation of Bank Women, to succeed Miss 
Henriette J. Fuchs, trust officer of the 
UNDERWRITERS TRUST CO. 


Rochester, N. Y.—John W. Remington, 
vice president of LINCOLN-ALLIANCE 
BANK & TRUST CO., has been appointed 
chairman of the Committee on Trust Func- 
tions, New York State Bankers Association. 


White Plains, N. Y. — THE COUNTY 
TRUST CO. has applied for permission to 
open and maintain a branch office in the 
passenger station of the New York Central 
railroad station at White Plains. 


Greenville, N. C.—On leave of absence as 
trust officer of the GUARANTY BANK & 
TRUST CO., James Howard Moye has been 
promoted to the rank of Lieutenant-Colonel 
in the U. S. Army. 


Portland, Ore.—Robert M. Alton, on leave 
of absence as vice president and trust officer 
of the UNITED STATES NATIONAL 
BANK, has been advanced to Lieutenant 
Colonel, and is stationed in Los Angeles. 


Chattanooga, Tenn.—AMERICAN TRUST 
& BANKING CO. contemplates enlarging 
banking quarters by the erection of a new 
four-story building in the rear of its present 
quarters, S. L. Probasco, chairman of the 
board, has announced. The American Trust 
was consolidated with the Commercial Na- 
tional Bank in 1941, and as a result its trust 
department is one of the largest in the 
South, having doubled in size in the last 
three years. 


Houston, Tex.—Merger of the Second Na- 
tional Bank with the San Jacinto National 
Bank, under the charter and name of the 
SECOND NATIONAL BANK, was com- 
pleted this month. Capital funds of the 
merged institution will be approximately 
$6,000,000, and deposits of about $90,000,000. 
It is understood that all officers and em- 
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ployees of both banks will be retained, with 
L. R. Bryan, Jr., as president, and George 
M. Irving, as vice president and trust officer. 


Seattle, Wash. — Shareholders of the 
PACIFIC NATIONAL BANK adopted a 
deferred profit-sharing plan for the bank’s 
personnel, to be financed entirely by the 
bank. Employees become eligible for bene- 
fits after three years of service. Male em- 
ployees retire at 65 and women at 60 years 
of age under generous provisions, according 
to salary and length of service; payments 
to be made in a lump sum, or spread over 
periods up to 10 years as supplements to 
regular Social Security benefits. 


The plan involves the contribution by the 
bank of 5% of its net profits before taxes 
on income and excess profits, or 10% of the 
salaries. of the participating employees, 
whichever is smaller, to the trust fund, to 
be invested and administered by the bank’s 
trust department. The plan has been ap- 
proved by the Commissioner of Internal 
Revenue. 


Madison, Wis.—The Madison Trust Co. 
changed its name to MADISON BANK & 
TRUST CO., effective October 1. 
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Committee on War Veterans 


Chester R. Davis, vice president and trust 
officer of Chicago Title and Trust Company, 
has been named chairman of the new Amer- 
ican Bankers Association Committee on Ser- 
vice to War Veterans. Mr. Davis is chair- 
man of a similar committee of the Trust 
Division. 


Mural prepared by Batten, Barton, Durstine 
& Osborn, Inc., for new midtown branch of 
Marine Midland Trust Co. of New York. 


Twenty-five Year 
Trust Growth 


The trust department of the United States 
National Bank of Portland, Ore., has just 
marked its 25th anniversary. Its history is 
described in a booklet commemorating the 
event. 


The federal license to act as trustee be- 
came effective October 14, 1919, and the 
state authority to act in other fiduciary 
capacities became effective November 13, 
1919. A. M. Wright, now first vice presi- 
dent, was appointed the first trust officer. 
Assisting him were a stenographer and one 
clerk. Today the trust department’s staff 
consists of 50 persons including eight offi- 
cers. 


During the first year of operation 13 
trust accounts were handled in addition to 
about 100 escrow and collection accounts. 
In its 25 years, the department has admin- 
istered estates ranging from $95.50 to over 
$10,000,000. Excluding 30 estates of $100,- 
000 and over, the remaining 416 averaged an 
inventory value of approximately $17,500. 
Of these, 200 were under $10,000. The total 
value of all these estates was about $24,- 
400,000. At present there are some 100 
estates on the books. 


In all, 150 bond and note issues, aggregat- 
ing about $41,000,000, have been handled. 
The first transfer agency opened is still on 
the books. Such accounts, together with 
registrarships, totalled about $50,000,000, 
representing 21 trusts. There are now 62 
corporate accounts, including paying agen- 
cies. 


Today there are 59 guardianships on the 
books, of the total of 138° which have been 
handled with inventory values ranging from 
$300 to $300,000 and averaging $18,000. 


Outnumbering all other types of account 
are private trusts of which there have been 
more than 1,000, averaging some $50,000. 
By excluding 93 accounts of over $100,009, 
the average of the remaining 966 is $23,500. 
Not included in these totals are 377 life in- 
surance trusts still open among the 890 
which have been accepted. 


Since 1933 Robert M. Alton, now a Lieu- 
tenant Colonel in the Army, has headed the 
trust department. E. C. Pierce, trust officer, 
is now acting head of the department. 
Trusts and Estates extends its congratula- 
tions to the United States National on a 
notable record. 


et ee te oe 


ost 





Holman D. Pettibone, President of Chi- 
cago Title and Trust Company, (left) con- 
gratulates three members of that organiza- 
tion who have been with the company 55 
years: left to right, Fayette W. Reed, Title 
Officer; John C. Brown, Assistant Secre- 
tary; and Frank W. Smith, Judgment De- 
partment. 
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Trust Officer C.E.D. Chairman 


San Diego’s Committee for Economic De- 
velopment, under the chairmanship of Al- 
bert G. Reader, secretary, treasurer and 
trust officer of the Union Title Insurance 
and Trust Co., has local panel discussions 
with shop foremen in all major industrial 
plants, producing valuable reactions from 
labor as well as foremen and subordinate 
executives for developing a better cooper- 
ation by labor in the overall post-war pro- 
gram. The San Diego committee has em- 
ployed full time services of an attorney ex- 
perienced in Washington agencies in con- 
nection with war contracts, to give guidance 
in preparing for contract termination, and 
to all industrial concerns in the area financ- 
ing reconversion. 
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IN MEMORIAM 


R. H. GARDINER, president of Fiduciary 
Trust Company of Boston. Mr. Gardiner 
for whom the city of Gardiner, Maine, was 
named, was a major in World War I, was 
a trustee of Groton School, Cambridge Theo- 
logical Seminary and Noble and Grenough 
School, Boston. 


HERBERT L. GRIGGS, former president 
and chairman of the board of the Bank of 
New York and Trust Co. 


ARTHUR M. HADLEY, trust officer of 
the Security-First National Bank of Los 
Angeles. 


ALDEN ANDERSON, president of the 
Capital National Bank, Sacramento, and a 
former director of the California National 
Bank. He was also chairman of the board 
of the Western States Life Insurance Co. 


K. L. ARNOLD, vice president and trust 
officer of the Pikeville National Bank & 
Trust Co., Kentucky, and a former Kentucky 
vice president of the American Bankers As- 
sociation. 


LINUS L. LEBUS, cashier and trust offi- 
cer of the National Bank of Cynthia, Ken- 
tucky. 


WILLIAM SCHEERER, former chairman 
of the Fidelity Union Trust Co., Newark, 
N. J. 


FREDERIC B. WASHBURN, former 
president of the Mechanics National Bank 
of Worcester and a former commissioner of 
Savings Banks for Massachusetts. His son, 
Rodney, is president of the Mechanics 
National. 
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PENSION PLANS IN POST-WAR 


ENSION plans in the post-war period 

will pay increasing attention to their 
labor relations aspects, according to 
Meyer M. Goldstein, C.L.U., Director of 
Pension Planning Company and General 
Agent of The Connecticut Mutual Life 
Insurance Company in New York City. 


Obviously, high benefits mean high 
costs both now and in the future. There- 
fore, a Plan which proposes liberal pen- 
sion, death or severance benefits may 
prove too costly in the post-war era. Such 
benefits should be reduced to a point 
where the employer has every reason to 
believe he will be able to carry the cost 
in the post-war era, Mr. Goldstein assert- 
ed. It is easy and happy to increase em- 
ployee benefits but neither easy nor happy 
to reduce them. Therefore, a Plan should 
start with more modest benefits. 


Another problem in sound designing is 
the question of employee coverage. A 
study by the Pension Planning Company 
of three recent plans disclosed that out 
of all the employees with these three 
companies 15 or more years, only one out 
of six was included in the pension sys- 
tem. 


Some plans have been established on a 
basis whereby the more highly compen- 
sated employees receive relatively differ- 
ent benefits from those for the lower com- 
pensated employees, even after long pe- 
riods of service. Mr. Goldstein stated 
that the lower compensated employees 
are becoming alert to this problem and 
are analyzing the pension systems of 


their employer to see whether they are 
receiving benefits comparable to those of 
the higher paid members. Consequently, 
one of the important points for manage- 
ment to consider is whether such plans 
might contain within them the seeds of 
labor discontent. 


These plans should be so designed that 
they are in the best possible position to 
weather the storm of the post-war pe- 
riod. This means not only making the 
benefits modest, but the financing method 
flexible enough so that the employer can 
continue the plan in bad business years. 
Permanency is not only essential from 
the standpoint of labor relations but is 
also a necessary ingredient to satisfy the 
Treasury Department. A Plan that is 
conceived during a period when it costs 
the stockholder only 20c on the dollar, 
after tax deductions, should likewise be 
analyzed as to its likelihood of perman- 
ency during the period of probably 60c 
dollars after a post-war corporate tax of 
perhaps only 40%, Mr. Goldstein de- 
clared. 


The financing vehicle chosen for the 
plan should be flexible enough to enable 
the corporation to put in the maximum 
deductions permitted under the tax law 
in his good business years and, at the 
same time, to hold his normal cost to a 
modest level in his normal business years. 
In most cases the employer will find that 
the high fixed annual premium of the 
typical retirement annuity policy plan 
does not fit. A better plan would be a 
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combination of a lower annual premium 
commitment in the form of ordinary life 
insurance policy premiums combined with 
a self-administered pension system, in- 
vested in prime securities, such as Gov- 
ernment Bonds. This does not mean that 
employees will not receive their full bene- 
fits upon retirement, severance of em- 
ployment or death, but it permits fluctua- 
tions in employer contributions and, at 
the same time, gives the employees the 
full benefits to which they are entitled. 


If an employer, for his own good busi- 
ness reasons, decides to establish a Plan 
that does not meet the standards herein 
stated, he should have in mind in advance 
the method by which it will be possible 
for him to amend the plan should he ever 
find that it is desirable or necessary for 
him to do so. For instance, if he has a 
plan of limited employee coverage, he 
should endeavor to design the plan in 
such a way that it will be automatically 
possible for him to extend the plan to a 
broader coverage for his employees, Mr. 
Goldstein concluded. 
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Holds Meeting on Pension Trusts 


The Mercantile-Commerce Bank and Trust 
Company of St. Louis sponsored a luncheon- 
meeting on the subject of pension trusts at 
the Jefferson Hotel on October 24th. Sen- 
ior executive officers of approximately one 
hundred of the larger companies in and 
around St. Louis were invited. This is be- 
lieved to be the first meeting of its kind. 
The speaker was Laurence G. Hanmer, 
Manager of the Pension Actuarial Depart- 
ment of Joseph Froggatt & Company of 
New York. 


Mr. Hanmer brought out the fact that 
there had been a development of enlightened 
managerial philosophy which recognizes 
that depreciation applies to men as well 
as machinery and should be compensated 
for during productive life. This, he stated, 
lays a so‘id foundation for continuing pen- 
sion service. 

He further stated that while employee- 
satisfaction is the primary objective of any 
plan, and reasonable contingent reward may 
serve the dual purpose of becoming an in- 
centive and of making for more satisfaction, 
still a plan to be of any value at all must 
first assure some reasonable minimum keyed 
to subsistence need. 

Mr. Hanmer stressed the importance of 
a complete and impartial analysis, first by 
management and secondarily by competent 
and disinterested actuarial consultants be- 
fore embarking upon any plan, in order that 
a calm determination can be reached. His 
remarks were enthusiastically received, and 
many of those present arranged for subse- 
quent interviews with Mr. Hanmer in order 
that he might further develop his ideas. 

ee Os 


Trusts for Research Created 


A trust has been established, with Guar- 
anty Trust Company of New York as trus- 
tee, to hold the securities of Universal Oil 
Products Co. of Chicago, leading research 
and development enterprise, for the benefit 
of the American Chemical Society. Man- 
agement and operation of Universal will 
be under a board of directors appointed by 
the trustee. 

The Bank of England, marking its 250th 
anniversary, has created a trust of £100,000 
for the promotion of economic research. 
Trustees of the fund, to be known as the 
Houblon-Norman Fund after the Bank’s first 
and recently retired governors, are Deputy 
Governor B. G. Catterns, Lord Eustace 
Percy and Samuel Courtauld. 





NEW BUSINESS 


FINANCIAL ADVERTISERS ELECT LAFFERTY 


LEWELL LAFFERTY, vice presi- 
e dent of The Fort Worth (Texas) 
National Bank, was elected president of 
the Financial Advertisers Association at 
its 29th annual convention in Chicago last 
month. He succeeds Lewis F. Gordon, 
vice president, Citizens and Southern Na- 
tional Bank, Atlanta. Mr. Lafferty, a 
graduate of the University of Arkansas, 
is a past president of the Fort Worth 
Junior Chamber of Commerce and is a 
director of the Fort Worth Chamber of 
Commerce. 


Dale Brown, The National City Bank, 
Cleveland, was elected first vice presi- 
dent; Swayne P. Goodenough, Lincoln- 
Alliance Bank & Trust Company, Roches- 
ter, New York, elected second vice presi- 
dent; and Robert Lindquist, American 
National Bank and Trust Company, Chi- 
cago, third vice president. Five new mem- 
bers of the senior advisory council and 
eight new members of the board of direc- 
tors were also elected. 


Newly-elected members of the board 
are: John L. Chapman, City National 
Bank and Trust Company, Chicago; Ar- 
thur M. DeBebian, Chase National Bank, 
New York; John deLaittre, Farmers & 
Mechanics Savings Bank, Minneapolis; 
Mr. Gordon; Miss Gertrude M. Jacobs, 
Marshall & Ilsley Bank, Milwaukee; L. L. 
Mathews, American Trust Co., South 
Bend; Jordan C. Ownby, First National 
Bank, Dallas; and Frank R. Warden, vice 
president, Central National Bank & Trust 
Co., Des Moines. 


The five new members added to the 
senior advisory. council ars. Leland C. 
Barry, Union Trust Co., Pittsburgh; Wil- 
liam M. Sherrill, First National Bank, St. 
Louis; Vern C. Soash, Minnesota Federal 
Savings & Loan Ass’n., St. Paul; Lou E. 
Townsend, Bank of America N. T. & S. 
A.; and H. B. Winsor, Second Federal 
Savings & Loan Association, Cleveland. 

In his inaugural remarks, Mr. Lafferty 
urged a full appreciation on the part of 
the public of the great contribution which 
banking has made to the war, saying it 
has played “a major role in financing bil- 


lions of dollars of war contracts, in the 
sale of war bonds, operating a gigantic 
system of ration banking and providing 
essential facilities to war plants, military 
establishments and the federal govern- 
ment itself.” As a result thousands of 
new customers are now using bank ser- 
vices for the first time. “This new and 
rightful acceptance of banking by the 
public presents a challenge for the fu- 
ture. Forward-looking bank leaders are 
actively defining a program for the post- 
war period ... designed to encourage the 
wider use of bank facilities through a 
continuous study of the needs of custom- 
ers and prospects.” 


Transcripts of the trust sessions were 
not available at the time of going to 
press; they will be reported in the next 
issue of Trusts and Estates. 
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Employees’ Trusts 


The background, basic philosophy, and 
present social trend with respect to em- 
ployees’ trusts were discussed by Samuel 
J. Foosaner, tax attorney of Newark, N. J., 
at the October meeting of the National 
Association of Cost Accountants. He em- 
phasized that there will be a growing de- 
mand on the part of labor unions for more 
extensive welfare measures on behalf of 
employees generally, stating that as soon 
as labor leaders become more familiar with 
the benefits of employee trusts, they will 
more strongly urge their adoption by em- 
ployers. 

Mr. Foosaner, who is New Jersey legal 
editor for Trusts and Estates, pointed out 
the high spots of the law as it exists today, 
emphasizing the deductions permitted by 
an employer under Sections 23 (p)(1)(A) 
(i), (ii) and (iii) of the Code, simultaneous- 
ly illustrating the practical application of 
these deductions. He drew comparisons on 
tax saving benefits to the higher compen- 


sated participants under the Plan, by virtue 
of the fact that the additional income is 
paid to them by way of retirement benefits, 
rather than through current additional com- 
pensation. 


The lecturer urged that in many instances 
a combination of Plans more effectively 
suits the purpose of the corporation than 
one particular Plan. He stressed the im- 
portance of permanency of the employee 
Plan, citing Memo. 5717 respecting termin- 
ation during the first ten years. After 
reveiwing the important recent Pension 
Service releases and rulings generally, Mr. 
Foosaner stressed the fact that more serious 
consideration should be given to the prepar- 
ation of the Indenture; the meetings and 
corporate records generally; the tie-in with 
other financial planning of the company; 
complying with state law; and the vital 
requirement of proper servicing of the 
Trust, once it has been established. 
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NEW BUSINESS 


WHAT ABOUT POWERS OF APPOINTMENT ? 


Trust New Business Column 


ORPORATE trustees now have an 

excellent opportunity to run an ad- 
vertisement regarding powers of appoint- 
ment, which would evidence their desire 
to help the public and at the same time 
strengthen their connections with their 
lawyer friends. 


It would be futile to try to make clear 
in a short message what a power of ap- 
pointment is, in the light of existing leg- 
islation. Yet the story must not be so 
vague that the reader will have no clues 
at all as to what you are trying to tell 
him. “Powers” does not mean anything 
at all to most citizens. “Power of ap- 
pointment” sounds as if it had to do with 
appointing persons to hold certain offices. 
The reader must be made to realize that 
here is something which should drive him 
to see his lawyer. Then, too, only about 
one lawyer in five has any adequate idea 
of what a power of appointment is. The 
text must, therefore, give some clue to 
the lawyer also as to what it is all about, 
so that when lawyer and client are to- 
gether, the lawyer will at least know what 
it is that they are to discuss. These are 
the reasons for introducing the words 
“nower to appoint property” in the fol- 
lowing suggested copy. 


Do You Want to be Saved by a 
Hair, Again? 


Without your being aware of it, there 
may be provisions in your Will, or in 
the Will of another, by which you have 
given to someone, or someone has given 
to you, what is known as a “power to 
appoint property.” This may also be 
the situation under deeds of trust. 
Such “powers” often exist in moderate 
sized as well as in very large estates 
and trusts. The subject is so technical 
that only your lawyer can properly de- 
scribe a “power to appoint property.” 


The Revenue Act of 1942 drastically 
changed the estate tax in connection 
with “powers to appoint property” and 
imposed taxes in circumstances which 
were formerly not taxable. The new 
method of taxing is different and far 


reaching. An extreme illustration is 
that in certain circumstances a person 
may be subject to gift tax in a sub- 
stantial amount without doing anything 
whatever and without even knowing 
that he was “doing nothing.” The 
Congress, as a matter of fair play, has 
granted time to relinquish or alter such 
“nowers to appoint.” The time to do 
so was extended on two occasions and 
is now extended for the third time— 
until December 31, 1944. Twice before, 
interested parties have been saved by 
a hair because the extension was grant- 
ed at the last moment. It may very 
well be that a fourth extension will be 
granted until sometime in 1945, but 
again there will be people who will be 
saved by a hair at the end of this year 
—that is, if a further extension is 
granted. 


Without knowing it, you may have 
overlooked your previous opportunities 
to make changes. You now have an- 
other chance, but only your lawyer can 
tell you whether you or your beneficiar- 
ies are affected by the new law and 
what can be done about it. 


Since there is no assurance that the 
present extension of time may not be 
the last one which Congress will grant, 
it is wise to consult your lawyer im- 
mediately as to whether you should 
take advantage of the privileges which 
the Congress has purposely and fairly 
granted to you. 


* * * 


NEWS FROM NEW BUSINESS FRONT 


What do lawyers think of trust adver- 
tising? Earl S. MacNeill, trust officer, 
The Continental Bank & Trust Company 
of New York, proceeded to find out by 
sending a questionnaire to about 1,000 
attorneys of whom 215 responded. The 
most important conclusion from the sur- 
vey is that trust literature and adver- 
tising “rarely brings them (the lawyers), 
business in hand, to a trust officer’s desk. 
No—the client leads them.” However, 
Mr. MacNeill emphasizes that “we should 
not relax an instant in our cultivation of 
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lawyers” because “we have replaced the 
traditional antagonism with good will 
and high respect. If nothing else, the 
promotional work . . . is important and 
necessary defensive selling.” The major 


selling effort should be concentrated on 
the attorneys’ clients, he concludes. 
This survey is reported in the October 
F. A. A. Bulletin. 
* 


* * 


“Influences That Develop Character” 
is the “humanized” title of a folder issued 
by United States National Bank of Port- 
land, Ore., indicating the value of ap- 
pointing a corporate fiduciary as trustee 
or guardian for children. The parent 
“thereby establishes relations which may 
lead the beneficiaries to seek the advice 
and counsel of the bank in business and 
financial matters long after its duties as 
trustee or guardian have been dis- 
charged.” The folder concludes with an 
offer to send a booklet “Some Remarks 
on Wills.” 

* * * 

“How Connecticut Voted in Previous 

Presidential Elections” is the unusual 
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subject of a booklet offered by the trust 
department of The Second National Bank 
of New’ Haven, commemorating the 
bank’s 89th anniversary. 

* * * 


“New Service for Small Trusts is for 


you” is the heading of the latest in the 
series of newspaper advertisements by 
The Marine Midland Trust Company of 
New York calling attention to its common 
trust fund. A coupon is provided for re- 
questing its booklet describing the fund. 


* * * 


“ ‘Coordinated Operations’ Are as Es- 
sential for Civilian Plans as for the 
Army’s Strategy” is the timely title of 
newspaper copy being used by Girard 
Trust Company of Philadelphia, offering 
“organized management for almost every 
phase of personal financial affairs. Set- 
ting up estate plans, devising methods of 
administration and getting a grasp of the 
individual’s intentions are primary func- 
tions, equally important with the draw- 
ing of your Will (which is your attor- 
ney’s task).” 

* *% * 

“A partnership or close corporation can 
arrange an insured purchase agreement, 
with this bank named as trustee” is the 
solution offered to avoid sacrifice of busi- 
ness assets to meet tax and other estate 
cash needs, in a letter from The First 
National Bank and Trust Company of 
Bridgeport to its prospects. This is gra- 
tifying evidence of the interest of corpo- 
rate fiduciaries in business insurance ar- 
rangements. 

* * % 

“Suggested Clauses for Wills and Tes- 
tamentary Trusts,” distributed by Trust 
Company of Georgia, has just reached its 
fifth edition. First issued twelve years 
ago, this leaflet sets forth eleven clauses 
(with subdivisions), with an accompany- 
ing note showing how recent develop- 
ments make some of them especially sig- 
nificant. 


Free Estate Administration 


The Saskatchewan CCF Government has 
announced that it will provide facilities for 
the administration of deceased servicemen’s 
estates, not exceeding $5,000, withom 
charge, whether or not a will is left. 
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NEW BUSINESS 


Insurable Interest in Officers 
and Stockholders 


The principal question involved in advice 
to a corporation as to the advisability of 
purchasing insurance on the lives of its 
officers or stockholders is whether the cor- 
poration can safely depend on collecting 
the proceeds of the insurance if the insured 
officer or stockholder dies, declared H. T. 
McGown, Fort Worth attorney, at a recent 
meeting of the Trust Council of Fort Worth. 
In view of recent developments this is a 
serious question, Mr. McGown said, because 
there is a substantial possibility that the 
family of the deceased officer or stock- 
holder may defeat the corporation’s claim 
to the proceeds. 

He called attention to the fact that the 
life insurance company issuing the policies 
on the lives of the officers or stockholders 
assumes no liability if, after death, the 
corporation is forced to pay proceeds of 
insurance to the legal representatives of 
the deceased. The company is relieved from 
liability when it pays the claim to the bene- 
ficiary named in the policy. If the bene- 
ficiary does not have an insurable interest 
in the life of the insured, he receives the 
proceeds as trustee for those who do have 
an insurable interest. In the event the 
insuring company is given notice that there 
are conflicting claims, it may pay the pro- 
ceeds into Court under an interpleader, and 
the Court decides who is entitled to the 
proceeds, which relieves the insurer of all 
liability. Mr. McGown pointed out, however, 
that the underwriter who is responsible for 
the sale of the insurance should be anxious 
to write it in such a manner that there will 
be no contest, because criticism will fall 
directly on him if the policies do not carry 
out the wishes of the parties originally in- 
volved. 

Mr. McGown then discussed the case of 
McBride v. Clayton, decided by the Texas 
Supreme Court in 1942. In this case, the 
Court held, in substance, that whether the 
corporation has an insurable interest in the 
life of its officers or stockholders is a ques- 
tion of fact that may be decided by a Court 
or jury after the death of the insured offi- 
cer or stockholder. Also the insurable in- 
terest must exist at death rather than at 
the time the insurance was purchased even 
though Article 5048 of the Texas Revised 
Civil Statutes provides that a corporation 
has an insurable interest in the lives of its 
officers or stockholders. 

By reason of the implications of the 
“pinion in the McBride case, Mr. McGown 
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feels that a lawyer can not advise a corpor- 
ation that the purchase of insurance in 
Texas upon the lives of its officers can 
safely assure payment to the corporation, 
beyond the return of the amount of pre- 
miums paid, except by reason of factual 
situations existing at the time of the death 
of the insured. 

In regard to legislative amendment, Mr. 
McGown stated that any person should have 
an insurable interest in his own life. This 
rule is followed by other states and by the 
Federal Courts. It would permit an insured 
to designate any beneficiary he chooses 
without regard to relationship or the possi- 
bility of financial loss. Then an insured 
would be in the same position as he is 
when he makes a will. He can will his 
property as he sees fit and the courts have 
not taken the position that this is against 
public policy. Further, the Texas rule re- 
quiring the beneficiary to have an insurable 
interest in the life of an insured at the 
time of death of the insured is contrary to 
the rule in many other states and to rules 
laid down by the Federal Courts. If insur- 
able interest exists at the time the policy 
is issued, it should continue to exist until 
the death of the insured. 
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“Our Trust Department 
is growing rapidly, and 
trust new business de- 
velopment is very prom- 
ising. In 1944 we ex- 
pect to double the num- 
ber of 1943 appoint- 
ments. The indications 
are that this can be 
done.” 


Many such reports empha- 
size the fact that current 
conditions increase your 
Trust Department’s oppor- 
tunity to get business. A 
Purse program can help 
you make the most of that 
opportunity. 


Without obligation, let us 
send complete information 
by mail. 
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Fort Worth Trust Council 


The recently established Trust Council of 
Fort Worth represents a unique organiza- 
tional set-up. It goes beyond the traditional 
life insurance and trust council coverage by 
including attorneys and accountants in ad- 
dition to underwriters and trust officers 
among its membership. Another unusual 
aspect of this group is that it has no officers. 
The Council is conducted by committees of 
the respective professions, the underwriters 
having two committees, one of which repre- 
sents the local chartered life underwriter 
association. 

Meetings are held regularly on the third 
Monday of each month. The program is 
prepared by the committees; an open forum 
follows each session. The first program was 
devoted to the effects of the 1942 Revenue 
Act on community property estates. The 
second meeting was given over to the sub- 
ject of disposition of partnership interests 
upon the death of a partner. The third ses- 
sion was marked by a panel discussion on 
problems of close corporations. See report 
on page 449. 

Melvin Adler is chairman of the Bar Com- 
mittee (five members); Raymond Cohn, 
C.L.U., of the life underwriters (four mem-* 
bers); W. L. Leavy, C.L.U., of the C.L.U. 
group (three members); Howard Patterson, 
of the accountants (three members). The 
trust officers are represented by Floyd Shel- 
ton of the Fort Worth National Bank, J. H. 
Brooks of First National Bank, and H. C. 
Burke of Continental National Bank. Wil- 
liam Frank Cooper of Southwestern Life In- 
surance Co. serves as unofficial secretary. 

0 


Fiduciary Group Resumes 


The Corporate Fiduciary Assn. of Maine 
held its first annual meeting since 1941 re- 
cently and the following officers were elect- 
ed: 
Pres.—John P. Vose, trust officer, The 
Merrill Trust Co., Bangor 

Vice President—Stephen D. Trafton, trust 
officer, Manufacturers National Bank, 
Lewiston 

Secy-Treas.—Alden H. Sawyer, trust of- 
ficer, National Bank of Commerce of 
Portland. 

A talk on railroad bonds for trust invest- 
ments was given by Richard P. Chapman, 
vice president of Merchants National Bank 
of Boston. Frederick A. Carroll, vice pres- 
ident, The National Shawmut Bank of Bos- 
ton, and new Trust Division President, re- 
viewed the Division’s activities and out- 
Jined its plans. 
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CONDITIONS FOR SUCCESSFUL MANAGEMENT 
What A Good Trust Department Means To A Bank 


JAMES E. SHELTON 
Chairman of the Executive Committee, Security-First National Bank of Los Angeles 


BANK should either have a good 

trust department or none at all. 
That also applies to banks which 
have trust departments now as well 
as to those which do not have them. 
A large percentage of banks are not 
in a position to have good trust de- 
partments and had better stay out of 
the trust business. 

In order to judge _ intelligently 
whether their bank should have a 
trust department or whether its de- 
partment is a good one, the general 
officers of the bank and its board 
should understand trust functions 
and operations. It has been my ob- 
servation that all too frequently the 
general officers of a bank do not un- 
derstand the trust business adequate- 
ly and make no real earnest effort to 
do so. 

Possibly one reason for this is that 
many of us who are or have been trust 
men are lawyers, and I believe uncon- 
sciously, but it would seem instinctively, 
we have drawn around the trust business 
a professional curtain of mysticism that 
has led the layman to believe that it was 
too complex and technical a field for him 
to know anything about. Most trust men 
are now trying to dispel that illusion in 


From address before Trust Division meeting at 


annual convention of American Bankers Assn. 
Mr. Shelton is exceptionally qualified to speak on 
this subject, having been in practice of the law 
before becoming trust counsel for a trust company. 


the interest of a better understanding of 
the trust department by their banking 
associates and by customers of the bank 
and the general public from whom the 
trust business comes. 


“Know How” in Trust Management 


“Taking care of other people’s prop- 
erty” involves many technical matters 
which must be handled by specialists in 
these fields who have the “know how.” 
However, merely because the layman em- 
ploys engineers to pass upon technical 
matters in the design of a building, it 
does not follow that the owner cannot 
have a working knowledge of and a deter- 
mining part in the planning of the size, 
cost, characteristics, and uses of the 
building he wishes to build. There is no 
more reason why any bank officer cannot 
understand the substance and function of 
the trust business. 


We have proved this to our satisfac- 
tion by bringing into our trust depart- 
ment in rotation, groups of branch man- 
agers and general officers for several days 
atatime. They carefully go through the 
various divisions of the department; sit 
with our trust committee, and see at first 
hand how each division operates. They 
have all said afterward that their expe- 
rience was an eye-opener to them, both 
interesting and educational, and that it 
would make them more intelligent and en- 
thusiastic salesmen of our trust service 
to our bank customers and the general 
public with whom they come in contact. 
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With the complexity of modern trust 
administration some reasonable mini- 
mum number of specialized, trained per- 
sonnel is required to handle the many 
types of service required in the present- 
day trust field. This staff carries with it 
an overhead, and to absorb this overhead 
and leave a profit, a certain volume of 
trust business is required. The time is 
past when a trust department can proper- 
ly consist of a single officer or employee, 
whatever his training or capacity, who, 
like the small-town official in light opera 
or vaudeville, changes his hat from time 
to time to indicate the functions he was 
at that moment personally performing. 


Therefore, if the institution does not 
have in the territory which it serves a 
potential volume of trust business to just- 
ify an adequately staffed department, 
then it ought not to be in the trust bus- 
iness. However, the measuring stick to 
determine whether such a potential vol- 
ume of business exists should not be 
merely an inventory of the extent to 
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which corporate trust service is now ren- 
dered in that locality, because in most 
places the surface has only been scratch- 
ed in developing trust business. 


Cultivation of Smaller Estates 


Out West and in some other parts of 
the country, our banks differ a great deal 
from many in the eastern financial cen- 
ters. More customers personally call 
daily at each of the 114 branches of our 
bank than go into the lobby of the head 
office of some of the largest New York 
commercial banks in an average day. 
Many of our branches have more deposit 
accounts than some large New York 
banks. The billions of dollars of deposits 
at such New York banks come from a 
relatively small number of individual 
customers. 


If you are a selective bank catering to 
only a relatively small number of large 
accounts and only want to care for the 
trust needs of these customers, you may 
want to run that kind of a trust depart- 
ment, feeling that you are thereby Mmeet- 
ing the needs of your clientele. But a 
popular bank serving a large number of 
the people in its community must provide 
a popular trust service meeting the needs 
of that clientele. 

Many banking institutions which have 
spent much time and money in develop- 
ing a large volume of profitable small 
business in the banking department have 
allowed the public to believe that a trust 
service was needed only by the wealthy 
and that the bank sought only this type 
of business. While our bank has admin- 
istered many of the largest estates in the 
West and has long had a very consider- 
able volume of medium-sized trust bus- 
iness, we felt in reviewing the situation 
that we have not been giving proper at- 
tention to the cultivation of the smaller 
business. 


[Here Mr. Shelton referred to the 
Smaller Estates Department, described 
in the September issue by Mr. G. M. 
Wallace.—Ed. Note.] 


A survey in one of the large states 
showed that only 15 per cent of all es- 
tates probated there were handled by 
corporate executors, and only 11 per cent 
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of estates of between $250,000 and 
$500,000. If anything like this ratio 
applies to potential trust business in the 
other fields for which we do not have 
adequate information, then at least two 
conclusions are indicated—first, that the 
trust institutions to date have not done 
a very good job of popularizing and sell- 
ing their services, and second, that there 
is a large volume of potential business 
which needs to be served and which the 
progressive trust institution can secure. 


A Demoralizing Attitude 


That a good trust department should 
be profitable would seem to be too ob- 
vious for comment, were it not a fact that 
many trust departments are either not 
profitable or do not make a profit com- 
mensurate with the service rendered, the 
capital invested and the risk assumed. 
The respected head of a large bank and 
trust company told me some years ago, 
“We are not interested in whether our 
trust department makes money. We use 
it to take care of the needs of our bank- 
ing customers, and if the customer’s 
over-all business is profitable, we would 
not care whether we charged him any 
fee at all for the trust service rendered.” 
Such an attitude, if general, would be 
very demoralizing to the trust business. 


You may say, “He didn’t really mean 
what he said. All bankers want their 
trust departments or trust companies to 
be, and most of them are, profitable.” 
Yet the president of one of the finest 
trust companies in one of the largest 
trust centers in the United States said 
in his last annual report to shareholders: 
“It is fair to assume that the operations 
of this Department will not yield earn- 
ings to the Company which can be re- 
garded as compensatory. This situation 
has equal application, it is believed, to 
operations of the Trust Departments ‘of 
other corporate fiduciaries in this city.” 
Is it any wonder that many general bank 
officers say that, in addition to being 
a complicated, dangerous business, “there 
is no money in the trust business”? 

On the Coast we have operated under 
a higher and more compensatory fee 
schedule for some years past than has 
been true in many parts of the East. 
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While I have never been entirely satisfied 
as to the accuracy of departmental cost 
figures, where some arbitrary allocations 
are necessarily made and many contribu- 
tions to the success of the department, 
particularly in the new business field, are 
made by the banking department through 
customer contacts, I have no question but 
that our trust department is profitable. 


Price Competition from Other States 


One of the strange anomalies in re- 
cent years has been that in this effort to 
run a sound and profitable trust depart- 
ment we have had competition in our 
own territory from eastern trust depart- 
ments or trust companies based in part 
upon a lower schedule of trust charges. 
At the same time, many of our eastern 
friends have told us that their trust 
charges were too low and that much of 
their trust business was not handled on 
a profitable basis. 


Usually, competition on a price basis 
comes from those new in a particular 
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field whose inexperience and need for 
business seems to them to require such 
an appeal, at least until a certain volume 
of business is secured. Strangely enough, 
in the trust field this type of competition 
has frequently come from the long-estab- 
lished, highly esteemed, and well-staffed 
trust companies having a large volume 
of trust business. 

Compensatory charges are a construc- 
tive factor in placing a sound foundation 
under the trust business, insuring a con- 
tinuance of a high type of service to 
trust clients and giving an incentive to 
trust institutions to widen the scope of 
their contacts and service. Such a pro- 
gram cannot always be put into effect 
as easily as the suggestion can be made, 
involving as it sometimes does an educa- 
tional program with the legislature and 
the courts as well as with the public. 
However, the sooner it is started the 
sooner it will be done. 
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Prerequisites to New Business 


The relationship between a trust de- 
partment and its bank is a thoroughly 
reciprocal one, as trust men would be 
among the first to testify. The greatest 
single source of new business of the trust 
department is from the customers of the 
bank, and the most effective salesmen for 
the trust department are the men and 
women of the banking department who 
know these customers and are in constant 
contact with them. 


Conversely, the relationship between 
the trust customer or beneficiary and his 
corporate fiduciary is one which is usual- 
ly entered into solemnly and deliberately. 
When a man turns his property over to 
someone else to take care of for him, 
whether during his lifetime or after his 
death, he wants to know something about 
that person beyond merely his training, 
his skills, and his experience. What kind 
of a person is the trustee? Is he honest, 
fair, responsible? These questions are 
not answered by asking the president of 
the institution. ‘‘Does your institution 
have these qualities?” They are answer- 
ed by the name, reputation, and standing 
in the community of the bank and its 
officers. 


This reputation is of priceless value, 
and cannot be achieved overnight, how- 
ever extravagant and spectacular its ad- 
vertising; yet it is a prerequisite to the 
acquisition of a substantial trust busi- 
iness. With federally sponsored insur- 
ance plans in existence, I have seen large 
sections of the public leave its money 
with any institution which offered the 
highest rate of interest, or borrow its 
money wherever it could get the largest 
loan or the lowest interest rate, appar- 
ently unconcerned about the character of 
of the institution. Not so with personal 
trust business. 


Bank Ally and Aid 


The management, investment, and 
control of the property of others by 
means of a trust is a part of the well- 
rounded banking service of a modern 
banking institution of sufficient size to 
render such a service. If your bank is 
to render a complete banking service to 
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its customers and its community, then 
you must have a trust department. Trus- 
tee duties performed capably and with a 
friendly understanding, will cement and 
augment the ties which bind the cus- 
tomer to the entire bank. If you had 
no trust department, how would you like 
to turn over your best customers to the 
good trust department of a competitor 
bank? The door would be opened for 
your competitor to wean your customer 
away. 

The trust department and its officers 
have broad contacts with various groups 
of people which the banking department 
may not enjoy, at least to the same ex- 
tent, including the bar, the bench, real- 
tors, insurance underwriters, and many 
others. These contacts may have inci- 
dental as well as direct business value 
to all departments of the bank. 


A good trust department should be 
and can be a source of substantial and 
dependable income to the bank, and here 
again the duration and stability of the 
trust relationships created, running 
through the years or even generations, 
make the income from this source stable 
and dependable to a greater degree than 
is the case with many other forms of 
bank income. 


What Experience Shows 


The well organized trust department 
is in a position to, and usually does, ren- 
der many services to the banking depart- 
ments, such as: the keeping of the stock 
books and the handling of transfers, the 
holding of collateral or security for bank 
loans, the furnishing of tax service cov- 
ering real estate owned by the bank or 
upon which it holds a lien, and assistance 
in the foreclosure of trust deed liens, 
more conveniently, economically, and ef- 
ficiently than would be the case if the 
banking department was to set up a 
duplicate organization for such purposes 
or employ the services of outside agen- 
cies. 

There are a number of large, im- 
portant, and successful trust companies 
in this country which offer either no 
other, or very limited other banking fa- 
cilities. But there are hardly any large, 
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important and successful banks that do 
not offer a trust service either through 
a trust department or an affiliated trust 
company. That statement establishes 
pretty conclusively that it is the almost 
unanimous judgment of those operating 
the principal banking institutions that 
the rendition of a trust service by a bank, 
if not indispensable, is at least highly 
desirable. I firmly believe that the cur- 
rent best thinking on a subject usually 
represents the sum total of the best hu- 
man experience and thinking up to that 
time, and that true progress is made by 
building on top of past human experience 
—not by ignoring it. 


A Necessary Part of American Life 


It is my firm conviction that the peo- 
ple of this country believe in, and are 
going to maintain the American system 
of free enterprise, fundamental to which 
is the right of the individual to acquire, 
enjoy and transmit private property. This 
ability to acquire and to retain capital 
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by the individual for himself and for 
those near and dear to him is the main- 
spring of the initiative, ambition and 
effort which have combined to make 
American business and industry out- 
standing in their leadership in the world 
today. If under the guise of taxation or 
otherwise the men and women in Amer- 
ica are denied this right and opportunity, 
this American leadership will decline. 


In recent years there has grown up in 
this country, to an alarming degree, a 
political philosophy to the effect that the 
citizens, instead of being the master of 
their government, are its wards. Such 
a political philosophy would stifle the ini- 
tiative, the independence, and the self- 
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reliance of the free-born American citi- 
zen by bribing him with the promise of a 
government dole drawn from the pockets 
and earnings of the taxpaying citizens 
or from a mortgage placed upon the 
property and person of future genera- 
tions through government deficit financ- 
ing. 


American banking has nothing in com- 
mon with such a philosophy, and after 
being pushed around just so long, the 
American people always will reassert and 
maintain their individual rights, both 
personal and property, against any at- 
tempt to override them. The essence 
of American life and ideals lies in indi- 
vidual opportunity—not in paternalistic 
security. American men and women are 
going to want and need trust institutions 
to help them, their dependents and loved 
ones to take care of their property and 
to invest their savings. 


Foreclosure Costs 


“T was very much interested in the article 
‘Exorbitant Foreclosure Costs’ which ap- 
peared on page 241 of the September 1944 
issue of Trusts and Estates. It seems in- 
credible that in New York it costs over $300, 
or fifty per cent of the principal, to fore- 
close a $600 mortgage. Fortunately, the 
cost of foreclosure in this country is not ex- 
orbitant, especially in the Province of On- 
tario. The cost of foreclosing mortgages in 
large amounts is about the same as for 
small amounts and seldom exceeds $100, 
unless there are complications. It would 
cost approximately $50 to foreclose a mort- 
gage of $600 in the Province of Ontario. 
In the Province of Quebec, where different 
machinery is provided under the French 
Civil Code, the mortgagee proceeds by 
sheriff’s sale rather than by foreclosure, the 
costs of which are considered high compared 
with other Provinces, although they would 
not amount to more than five to ten per 
cent of the principal due under the mort- 
gage. These comparisons may be of in- 
terest to you, having regard to the article 
on the subject.” 


E. L. PARENT, Managing Director, Cap- 
ital Trust Corporation Ltd., Ottawa, Can. 
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ENERALLY speaking small trust 

companies have no minimum limit 
on the size of trusts which they will 
accept, while larger companies discour- 
age the acceptance of all except very 
large trusts. Both policies are unsound: 
first, because trust accounts of less than 
$5,000 are almost always unprofitable; 
secondly, because almost any trust in 
excess of $5,000 can be administered at 
a profit, if the fee is reasonable and you 
have a Common Trust Fund. 

Let us compare the costs of handling 
typical diversified trusts with the costs 
of administering like sized trusts entire- 
ly invested in a Common Trust Fund. 


$ 5,000—Cost of diversified investment 
portfolio 86% higher than if 
invested in Common _ Trust 
Fund. 

$15,000—Cost of diversified investment 
portfolio 57% higher than if in- 
vested in Common Trust Fund. 

$25,000—Cost of diversified investment 
portfolio 51% higher than if in- 
vested in Common Trust Fund. 


Accounting System 


There is a widespread idea that the 
bookkeeping incidental to the operation 
of a common trust fund is so complex as 
to make the desirability of the fund, 
from the institution’s standpoint, ques- 
tionable. Those of us who are operating 
funds have found that this is not true. 
As a matter of fact, the bookkeeping ex- 
pense amounts to only a fraction of one 
per cent of the income collected. With a 
fund of between $15 and $20 million, the 
expense amounts to only about $800 per 
annum; it is a part time job. 

Each system of records must be cus- 
tom built in order to operate as an in- 
tegral part of your general trust ac- 
counting system. There are, however, 

From address before National Association of 


Bank Auditors and Comptrollers, September 21, 
Cleveland. 


certain fundamentals to be considered in 
developing common trust fund records. 


First, open an account in the Trust 
Department in the name of your common 
trust fund. This account should be oper- 
ated in the same manner as any other 
trust. The cash received from partici- 
pating trusts should be credited to the 
cash ledger, securities purchased record- 
ed in the asset records, and income col- 
lected credited to the income cash ledger. 

A general ledger—divided into princi- 
pal and income—should be set up for 
every common trust fund. This is neces- 
sary for a threefold purpose; first, to 
eliminate duplication in the Trust De- 
partment statement; secondly, to afford 
adequate controls and, lastly, to provide 
a condensed record to facilitate the man- 
agement of the fund. A typical general 
ledger account would include: 


Principal 


Assets and Expense Accounts: Principal 
Cash; Investments—Bonds; Investments— 
Stocks; Accounts Receivable—Securities 
Sold; Other Assets; Expenses Chargeable 
to Principal. 

Liability and Income Accounts: Units 
Outstanding; Units Adjustments; Accounts 
Payable—Securities Purchased; Realized 
Profits and Losses; Redeemed Units Profits 
and Losses; Unrealized Profits and Losses; 
Accrued Expenses. 


Income 


Asset and Expense Accounts: Income 
Cash; Accrued Interest Receivable; Divi- 
dends Declared—Not Collected; Accrued In- 
come on Units Redeemed; Other Assets; Ex- 
penses Chargeable to Income. 

Liability and Income Accounts: Interest 
Earned; Dividends Earned; Accrued Income 
Received on Units Issued; Accrued Ex- 
penses; Earned Income Reserved; Income 
Distribution Payable. 


Assume that your common trust fund 
is starting to operate today. A list of 
sample entries would be as follows: 
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Initial Issuance of Units 
Principal Cash ($10 per unit) S100, 000 
ERENT STE SA te oe tS $ 10,000 
Units Adjustment __ Se es Ea ae 90,000 
Income Cash ($.05 per unit) __ : Buses 500 
Accrued Income Received on Units Issued - ae ete 500 
Investment of the Fund 
Bonds = 75,000 
Sent : eae : pees Sart 25,000 
Principal Cash ___. onto pie OO nt 100,000 
Accrued Interest Receivable ee fs a 400 
Income Cash eee gest : 400 
Investment Sold 
Principal Cash . ate 5,100 
Bonds - ~ : ; 5,000 
Realized Profit ; 100 
Accrual of Interest on Bonds (Entered Monthly) 
Accrued Interest Receivable 
Interest Earned ; Batt Ss, 1,000 
Interest Collected on Bonds 
Income Cash 
Accrued Interest Receivable 900 
Dividends Received 
Income Cash : 
Dividends Earned 50 
Expenses Paid 
Expenses Chargeable to Income 
Income Cash 
Entries to be Made on Valuation Date 
(a) To set up Securities Purchased but not Paid for on Valua- 
tion Date 
Investments—Stocks 
Investments—Bonds 
Accounts Payable—Securities Purchased $ 11,200 
(b) To Remove Securities Sold but for which Proceeds were 
not Received on Valuation Date 
Accounts Receivable—Securities Sold — — 10,750 
Investments—Stocks - rae 9,050 
Investments—Bonds bs eee wee 1,250 
Realized Profit : 450 
To Adjust Values to Market for the Purpose of Deter- 
mining Principal Value of the Fund 
Investments—Stocks wt AEE 
Investments—Bonds _. 
Unrealized Profit - 
To Set up Dividends Declared Before but Not Received 
on Valuation Date 
Dividends Declared—Not Collected _ 
Dividends Earned : 2. Ree ne 
To Set up Liability for Auditing Expense 
Expenses Chargeable to Income - ee, ee 
Accrued Expense _____-- 
To Summarize Earning Figures for “Purpose of Distribu- 
tion 
Accrued Income Received on Units Issued —-----_-. 
Interest Earned - 
Dividends Earned - 
Earned Income ‘Reserved . Wrath 28 Sota 
Expenses Chargeable to Income m 
To Set up Amount of Income to be Distributed 
Earned Income Reserved 
Income Distribution Payable 
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9. Quarterly Distribution of Income 


Income Distribution edi able hee 10 per unit) 


Income Cash - 


10. Issuance of Additional Units 


Principal Cash ($11.65 per unit) __ 


Units Outstanding 
Units Adjustment - 


Income Cash ($.0549 per unit) _ 
Accrued Income Received on units issued . 


11. Redemption of Units 


Units Outstanding ($11.65 per — 


Units Adjustment 


Redeemed Units Profits a a 


Principal Cash 


Accrued Income on Units Redeemed ($. 0549 per unit) 18 


Income Cash 


1,000 


1,000 


25,630 
2,200 
23,430 

121 
121 


325 
2,925 
536 


3,786 


18 


12. To Restore Investment Accounts to Book Value, After Hach 


Valuation 
Unrealized Profits 
Investments—Stocks - 
Investments—Bonds 


15,950 
950 
15,000 


STATEMENT OF CONDITION AS OF JANUARY 1, 1942 


PRINCIPAL 
Cash $ 5,100 
Investments (Market Value) 
Bonds 86,800 
Stocks é 25,050 
Accounts Receivable — Securities 
Sold 10,750 
127,700 
Less: Accounts Payable — Securi- 
ties Purchased - 11,200 
NET PRINCIPAL VALUE OF 
i. | ees ee ies te $116,500 
Units Outstanding ___ ail 10,000 
Units Adjustments _.._-. 90,000 $100,000 
Realized Profits & Losses 550 
Redeemed Units Profits & 
Losses 
Unrealized Profits & 
Losses 15,950 
116,500 
Net Principal Value of 
rund .................. Bee 


$116,500 $116,500 
Number of Units Outstanding—10,000 
Unit Value $11.7049 
Principal ________. $11.65 
incoMe $ 





INCOME 
CO se ee ee $ 54 
Interest Receivable _. 43% 
Dividend Declared—Not Collected - 60 
$ 599 
Less: Accrued Expenses __......._.___. 50 





NET INCOME VALUE OF FUND $ 549 
Cash for Distribution to Pina iecreiieiins 











Trusts . 1,000 
$1,549 

Income Distribution Payable ______ $1,000 
Earned Income Reserved _..........-----. S549 
$1,549 








Reproduced hereafter are some of the 
subsidiary records which we operate. 
These were developed with great care 
and, having been tested in actual opera- 
tion, are believed to be ideal. 


(Continued on page 461) 
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FIDELITY- PHILADELPHIA TRUST CO 


Foude___ 
TRUST DEPARTMENT 


VALUATION DATE 





ISSUANCE VALUE PER UNIT $. as 
REGISTER OF UNITS ISSUED PRINCIPAL $____ 
INCOME s___ 

LEDGER ENTRIES 
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VALUATION DATE__ 


REDEMPTION VALUE PUR Wet 6 
REGISTER OF UNITS REDEEMED PRINCIPAL $____ 
INCOME ss 

LEDGER ENTRIES 


























ACCOUNT PRINCIPAL Income 
REDEEMED UNITS Se 
NUMBER TiTLe 
prorit (pm) = Lowe vem) ‘cond on seus 
RR ES ST EE TS IE RIE a! | aca RIO eS RE NS NS RR 
FIDELITY PHILADELPHIA TRUST CO. Fould.___ 
TRUST DEPARTMENT 
REGISTER OF SECURITIES PURCHASED 
LEDGER ENTRIES : 
“Suance emcens LS las 
—— DESCRIPTION OF SECURITY WHICH a ee | REMARKS 
PAR VALUE EXECUTED CHANGE WETESTERRTS wie GROMER £8 
OF BONDS a ; 

















FIDELITY PHILADELPHIA TRUST CO FOLIO. 
TRUST DEPARTMENT 
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TRUST OPERATIONS 
(Continued from page 459) 
Income Tax Procedure 


Although the tax problem encountered 
in the operation of a common trust fund 
is not particularly difficult, nevertheless, 
a large volume of detail is encountered. 
Each period between valuation dates 
must be handled separately so that, if 
your fund is valued quarterly, four separ- 
ate income tax computations must be 
made. The income received if you are 
on a cash basis or, the income earned if 
you are on an accrual basis, must be 
classified for tax purposes. Also, the 
long term capital gains and losses and 
the short term capital gains and losses 
must be computed. The amount of each 
class of income and the capital gains and 
losses must then be divided by the num- 
ber of units of participation outstanding 
during that quarterly period so that, if 
there happen to be seven classes of in- 
come received and long and short term 
capital gains and losses, there will be 
nine factors. Nine computations must 
then be made for each participating trust, 
by multiplying the number of units of 
participation by the various factors. If 
a trust remains in the fund for the full 
taxable year, probably no less than thirt- 
ty-six computations must be made. If 
there are 200 participants in the fund 
this results in 7200 computations each 
year. 

The work in handling the income tax 
detail should not be minimized but, in 
the final analysis, it is comparatively un- 
important. By using punch card equip- 
ment or calculating machines the results 
can be turned out with surprising rapid- 
ity. 





FIDELITY - PHILADELPHIA TRUST CO. — TRUST DEPARTMENT 


Noncs or Wrrupaawat or Unrrs or. 











1—Date Notice Given___ 


2—Short Account Title = - Number. 
$—Full Account Title _ . — 











4—Withdraw______units or sufficient to realize principal amount of $——_______ 
‘Advice of transaction sent to_ 


























== — —— = 
i 
(Dems) (By) 
(Dem) «ey 
S—Approved by the Trust lavestment Committet....0.00000sc00000000s eee | en 
(Date) 7) 
———— ——— —— 
9-—Computation of and allocation of units in accordance with this order: 
Number of Units 
Principal at $—________per unit Principal Credit $¢_________ 


Accrued Income at $__________per unit Income Credit $——_____ 
TOTAL _————EE 


Computed by. Verified by. 
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FIDELITY - PHILADELPHIA TRUST CO. — TRUST DEPARTMENT 
None or Intention, Approval ano Recon or Issuance or Unrrs or. 











Date Notice Given_______ Valuation Date___________Account Number. 
1—Short Account Title. 


2—Full Account Title = 











3—Was the trust created for and is it being used for bona fide fiduciary purposes?.. ——__. ______. 
7 & rr) (Aaswered by) 





























4—Are the investment powers granted by the instrument creating this trust in 
agreement with the Plan of this fund?.........s0cssssecceecseesnecesces ee 
ve (Anowered by) 
S—Are there provisions in the trust instrument with respect to apportionment 
Gervuen pelscipel ond aonea whi devant enagip- oil Gante at elie teed i a —— a 
hod « , 
6—Are there any other isions in the trust instrument which might preclude : 
the investment of funds of this trust in this fund?........2+000000ee 0006 em 
te (Amewered by) 
7—Approval(s) for the investment of funds of this trust in this fund obtained 
from co-fiduciaries and/or other parties in interest, as follows. .........+-.+ ——_____ —______— 
ve (Aaswered by) 
Ni Capacity —________0) 
Name Capacity Oo 
Name Capacity Oo 
8—Funds of this trust now invested in this fund or other common trust fund.$—_ —______ 
(Amewered by) 
units of fund. units of fund__._._ 
9—Funds of other trust(s) created by the same settlor(s) as this trust and as 
much as one-half of the income or principal or both of each trust is payable 
or applicable to the use of the same person or persons, now invested in this 
fund or other common trust fund... ..........-eeesceeeeeeenneneeseee —_—— 
(Amewered by) 
a/e #——_____Units. jase # Units. 
a/c $—_~ Units sale # Units. 
NO Tea of ee 8 a ig ccs a NS ES 


11—Prepared by account analyst 





12—Approved by administrator......--++++-+esesseeersereeeseresee ee memes mma 


Sa Trust Investment Committee. ........-.+0eeceeeeee ae ae —— 


14—Subscribe to__ units or use $ to subscribe to units. 
15—Computation of and allocation of units in accordance with this application : 


Number of Units ————____ 
Principal at Ce OE 











Principal Charge $_—__________ 
Income at —————————_ | Income Charge 9 $——————__ 

TOTAL ¢____.. 
Computed by_______—_Verified by 














16—Notices of investment have been sent to all parties, sui juris to whom an ac- 
counting ordinarily would be rendered, as follows: (first participation only ) 
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No. 5 in a series of messages presenting facts 
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requested by Individual and Corporate Trustees regarding the 


FEDERAL SAVINGS and LOAN SHARE* 


.What are the 
Operating Policies 


behind the Investment? 


Bhace Share represents part owner- 
ship of a Federal Savings and Loan 
Association. Shareholders elect direc- 
tors from their number; directors par- 
ticipate in actual operations, appoint 
and constantly check management. 


Each association operates under specific 
regulations prescribed by Federal law and 
field supervision. Monthly reports and fre- 
quent examinations keep its current condition 
before supervisory authorities. Briefly, its 
function is to accept funds, to loan them 
against monthly-amortized first mortgages on 
local homes, and to pay proceeds to share- 
holders every six months. 


Free from fixed charges, Federals have no 
reason to “gamble”; while one may loan up to 
80% of a property’s appraised value, average 


outstanding balance on its entire loan port- 
folio is rarely over 50% of aggregate values. 
Foreclosure rate is extremely low, owned real 
estate a rarity and delinquency nominal. 


Federals habitually set aside reserves in 
excess of legal requirements. Latest available 
figures show that operations required but 
30.6% of income, 21.7% went to reserves and 
undivided profits and 47.7% was distributed 
in dividends. In view of the insurance factor, 
this has been called “the most efficient home- 
mortgage medium to be found.” ‘Dividend 
rates, officially averaged at 3.5% in 1937, have 
declined with other investments to an esti- 
mated 2.9% today. 


Official data supporting the above state- 
ments, and information concerning the institu- 
tions chosen by investors’ standards, may be 
secured from... 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street 


Field Building . Chicago 3 


A non-profit corporation supplying facts on the shares issued directly 
to investors by member Federal Savings and Loan Associations. 


Recognized Investment with 
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INTER-TRUST SALES 


Factors Governing Propriety of Trustee’s Dealing 
Between Two Trusts 


JOSEPH H. ROSE 
Trust Counsel, Security-First National Bank of Los Angeles 


S a trustee of two or more trusts ever 

justified in carrying through an inter- 
trust sale, and if so, under what circum- 
stances? The Restatement of Trusts, 
under Sec. 170(q), states the trustee’s 
duty as to such sales as follows: 


“Duty of trustee under separate trusts. 
Where the trustee is trustee of two trusts 
if he enters into a transaction involving 
dealing between the two trusts, he must 
justify the transaction as being fair to 
each trust. If the circumstances are such 
that the interests of the beneficiaries of 
the different trusts are so conflicting that 
the trustee cannot deal fairly with res- 
pect to both trusts, he cannot properly 
act without applying to the court for 
instructions.” 


In Seott on Trusts, Section 170.16, the 
author sets forth the law on the same 
subject as follows: 


“Where the same person is trustee un- 
der two separate trusts, a sale of prop- 
erty by himself as trustee under one of 
the trusts to himself as trustee under 
the other trust cannot be set aside if the 
transaction was fair to both trusts. If, 
however, the sale was at an inadequate 
price, the beneficiaries of the former 
trust can set aside the sale; and if the 


price was excessive, the beneficiaries of 
the latter trust can set it aside. 


“These principles are applicable where 
a corporate trustee transfers mortgage 
participations from one trust estate to 
another. Where such participations are 
sold by it as trustee of one estate to it- 
self as trustee of another estate, and 
the sale and purchase are not otherwise 
improper, the transaction cannot be set 
aside by the beneficiaries of either trust 
merely because the trustee as trustee was 
both seller and buyer. In such a case 
the trustee has no individual interest in 
the transaction. If at the time when 
the participation certificates are trans- 
ferred to the second trust they are not 
proper trust investments, the beneficia- 
ries of that trust can hold the trustee li- 
able if they fall in value. If the sale 
from the first trust to the second trust 
is for a price which is excessive, the ben- 
eficiaries of the second trust can hold 
the trustee liable. If the price is ina- 
dequate, the beneficiaries of the first 
trust can hold the trustee liable.’’* 


*NOTE: Professor Scott also quotes, without 
comment, Sec. 11(c) of Regulation F, relating to 
national banks, providing that “A national bank 
acting as fiduciary shall not make any advance to 
any trust from the funds belonging to any other 
trust...” The writer is not aware of any case 
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Certain authorities indicate that a 
trustee assumes a very heavy burden in 
undertaking to justify an inter-trust sale 
as “fair to each trust.” Thus in Barker 
v. First. National Bank, 20 Fed. Sup. 185, 
1937; (D. C.), the court, in a case involv- 
ing an attempt to surcharge a trustee for 
loss resulting from a mortgage participa- 
tion which was acquired through an in- 
ter-trust sale, said that “None of the 
existing authorities reconcile the right of 
a trustee to represent two trusts, in a 
transaction involving both trusts, with 
the trustee’s duty of undivided loyalty.” 
Referring to the rule prohibiting an 
agent from representing two principals 
in a transaction without their knowledge 
of the common agency, the court said: 


“Here, the bank as trustee for A, 
whose property it sold to itself as trustee 
for the piaintiff, owed the very highest 
duty of loyalty to both A and the plain- 
tiff. Its duty as trustee for A was to get 
the highest price it could for the trust 
property being sold. In buying the prop- 
erty as trustee for plaintiff’s estate, the 
bank was under the duty of obtaining the 
property as cheaply as possible. These 
two duties are unquestionably conflict- 
ing and irreconcilable. They require the 
bank to serve two masters simultaneous- 
ly, a burden traditionally regarded by 
the law of trusts as too heavy for the 
ordinary human being’, and after all, the 
bank is run by human beings. Much as 
I respect the authorities to the contrary, 
I cannot bring myself to agree with them. 
The bank has committed a breach of 
trust, and the fact that the bank has 
pursued a course of action for a period of 
years makes its action as outlined above 
no less a breach of the equitable prin- 
ciples of trusts.” 


However, the court refused to sur- 
charge the trustee, cn the ground that it 
had sustained the very definite burden of 
showing that it acted in good faith and 
that the sale was fair to both trusts. De- 
spite the language used, therefore, the 
case seems tc be consistent with the Re- 
statement, and the statement that a trus- 


in which the national bank examiners have criti- 
cized an inter-trust sale as a violation of this sec- 
tion. It seems that such a sale does not, properly 
speaking, involve an “‘advance”’ and that the sec- 
tion was probably intended to prohibit an advance 
from one trust of more than its proportionate 
share of moneys required to service a participated 
loan held in several trusts. 
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tee in an inter-trust sale assumes “con- 
flicting and irreconcilable” duties should 
probably be considered as applicable only 
to situations where the true value and 
proper price of the trust asset are difficult 
of ascertainment. This problem is con- 
sidered hereafter. 


Strict Rule of Undivided Loyalty 


N Re Binder, 27 N.E. (2d) 939; 129 

A.L.R. 130 (Ohio 1940), a bank set up 
a special and independent trust, from 
which it issued certificates of beneficial 
interest, and these were subsequently ac- 
quired at par through inter-trust sale by 
the subject trust. In this proceeding, in- 
volving objections to the trustee’s ac- 
count, the Court refused to surcharge the 
trustee, saying that such inter-trust sales 
did not necessarily constitute a breach of 
trust. However, it made clear its opposi- 
tion to any general rule, as broadly stated 
in certain earlier authorities, that “there 
is no legal inhibition” against such sales. 


After pointing out that the trust com- 
pany was trustee for more than five thou- 
sand separate trusts, the court said: 


“Under such circumstances, undivided 
loyalty to each trust is obviously almost 
an insuperable task, since there must 
exist a temptation and the urge of spe- 
cial circumstances to favor one trust over 
another in times when changing markets 
and other considerations make some se- 
curities desirable and others already in 
hand undesirable. Nothing but extreme 
diligence and fair dealing will, under 
the law, exonerate a trustee placed in 
such circumstances.” 


In First National Bank v. Basham, 190 
So. 873; 125 A.L.R. 656 (Ala. 1939), the 
court refused to apply the strict doctrine 
of the Barker case and quoted with ap- 
proval from Section 170-q of the Restate- 
ment above set forth. The case involved 
the sale of certain mortgage investments 
out of trusts which had terminated and 
which needed the money for distribution. 
At the time of the sale, the security was 
re-examined by the trustee and the loan 
considered well secured. The court said: 


“Tt would be a severe rule to charge 
a trustee with a breach of trust toward 
the seller where he has obtained the full 
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amount he would have received if he 
had collected the loan at the time, or a 
breach of trust toward the buyer who 
gets a good loan on like terms he would 
have gotten on a new mortgage, and 
without the expense of negotiating and 
closing a new loan.” (Accord: Birming- 
ham Tr. & Sav. Co. v. Strong, 94 So. 
200; Ala.) 


Burden of Showing Fairness 


N a number of cases inter-trust sales 

have been held improper because the 
trustee was unable to sustain the burden 
of showing that the transaction was fair 
to both trusts. Thus in Roberts v. Mich- 
igan Trust Company, 262 N.W. 1744 
(Mich. 1935), a trustee which sold a bond 
from one trust to another at a profit to 
the selling trust (though at the then mar- 
ket price) was required to restore the 
consideration to the buying trust. The 
investment took place in 1930 after the 
depression had set in, and the bond de- 
faulted after two payments of interest. 
It does not appear whether the bond was 
listed on an exchange or actively traded 
in. The opinion states: 


“The trust company ... is acting for 
both buyer and seller, and the transac- 
tion, if attacked, will be set aside on 
failure of the trustee to show absence of 
any irregularity or of any personal ben- 
efit to itself. It must also show that at 
the time of the transfer, the sale, pur- 
chase, and price were advantageous and 
fair to the various interested trusts.” 


So also in Connel’s Estate, 32 Pa. D & 
C 20 (1939), a guardian was surcharged 
in connection with the acquisition of a 
mortgage loan of an estate of which he 
was executor. The estate was in need of 
money and called the loan, but the debtor 
being unable to refinance, the guardian 
either purchased the loan or made a new 
loan in the same amount (which does not 
appear). At the time of the transaction, 
the guardian neglected to consult real es- 
tate dealers who were familiar with val- 
ues in that neighborhood or to secure in- 
dependent advice and appraisals as to the 
value of the security or surrounding 
properties. The court considered that the 
guardian had displayed “manifest lack 
of care and prudence.” It stated that in 
such a case a “very heavy burden” is im- 
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posed upon the fiduciary to demonstrate 
that the transaction is fair to both trusts, 
and that such fiduciary must act “with 
an extraordinary degree of care and good 
judgment, and after a bona fide and care- 
ful reappraisal, or proof of a careful, 
bona fide, independent evaluation and in- 
vestigation.” 


Where Trustee Has Personal Interest 


HATEVER may be the rule where 

the trustee has no personal interest 
in the transaction, it is clear that where 
the trustee does have an individual inter- 
est, the transaction will be set aside even 
though it was otherwise fair and reason- 
able. 


As pointed out in the Binder case 
above, the courts will scrutinize inter- 
trust sales with care “because they pre- 
sent an opportunity to the trustee to clear 
himself in settlement with one trust by 
transferring questionable securities held 
therein to another trust, wherein the ob- 
ligation of settlement is deferred.” It 
seems, therefore, that in every inter- 


trust sale the trustee must be prepared to 
sustain the burden of showing that the 
investment was in all respects suitable at 
the time when the purchase was made, 
and that his actions in making it were not 
then subject to criticism in the selling 
trust. 


A case illustrating the foregoing is 
Bryan v. Security Trust Company, 176 
S.W. (2d) 104 (Ky. 1943). This was an 
action to surcharge a testamentary trus- 
tee for mismanagement and self dealing 
in the making of a certain investment. 
The Trust Company and another bank 
were joint underwriters of stock in Lex- 
ington Roller Mills Company which was 
issued in 1919. The Trust Company was 
also transfer agent for the Lexington 
Roller Mills Company and trustee under 
its bond issue. A few months after the 
issuance the Trust Company bought the 
stock held by the bank, thereafter selling 
some of it to the public and some to var- 
ious trusts administered by it. None was 
then sold direct to the testamentary trust 
here involved but later said stock was ac- 
quired by the trust through inter-trust 
sale. In 1931, the stock was converted in- 
to bonds which, however, were subordin- 
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ate to unsecured claims and, at the time 
of this action, were conceded to be worth- 
less. HELD, the trustee should be sur- 
charged for the loss. This was based on 
the bank’s failure to sustain the burden 
of showing that the sale to the buying 
trust was a proper investment for it and 
not on the fact that the stock had origin- 
ally belonged to the bank individually. 
The opinion states: 


“It seems to us that the rigorous rule 
of: absolute prohibition of trust-to-trust 
transactions, irrespective of the particu- 
lar circumstances, as laid down by the 
Ohio Supreme Court in the cases cited 
above and perhaps by other courts less 
explicitly or directly, is not required 
in the application of the principle of 
loyalty. . . . However, as is pointed out 
in the Binder Estate case, supra, the 
practice affords an opportunity for a 
trustee to circumvent the law against 
self-dealing and permits him to escape the 
consequences of a breach of duty. The 
suggestion may be added that such a 
transaction also provides an opportunity 
for a trustee of multiple trusts to favor 
one estate to the detriment of another by 
transferring questionable securities with- 
out the knowledge of the beneficiary of 
the latter. Because self-interest may be 
lurking in the transaction even if it be 
not exposed, the transfer should be the 
subject of careful scrutiny. If questioned, 
the burden rests upon the trustee to lay 
the whole matter open and justify the 
transaction as being fair to every trust, 
as is declared to be the law in the Re- 
statement of the Law of Trusts, supra: 
First National Bank v. Basham, supra.” 


Since the facts showed that the trustee 
had not acted fairly to the buying trust 
at the time of making the investments in 
that, at such date, the debtor was delin- 
quent in its sinking fund requirements 
under the bond issue, and was heavily in- 
debted, and there was other evidence 
tending to show the insecurity of the in- 
vestment, the Court was of the view that 
the surcharge was clearly justified. 


In U. S. National Bank v. Sullivan, 69 
Fed. (2d) 412 (1934, C.C.A. 7th), a bank 
as trustee under an insurance trust pur- 
chased certain securities from itself as 
executor of the estate of the trustor. It 
was held that this purchase was unau- 
thcrized where the bank was also a cred- 
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itor of the estate and stood to benefit as 
a result of its more liquid position. 


In Marshall v. Frazier, 80 Pac. 2d 42 
(Ore. 1938), a testamentary trustee was 
surcharged for purchasing securities 
from himself as guardian for his mother, 
at the same price that he had originally 
paid for them as such guardian (the mar- 
ket price at the time of sale being con- 
siderably lower) where said trustee was 
personally interested in his mother’s es- 
tate and would benefit from the favorable 
price obtained by him. 


Personal and Adverse Interests 


T seems possible to generalize as fol- 
lows: 


Inter-trust sales should be avoided in 
all cases (a) where the trustee has a per- 
sonal interest in the transaction, or (b) 
where the interests of the respective 
trusts are “adverse.” It is impossible to 
enumerate all cases in which the trustee 
may have a personal interest, but it is ap- 
parent that this exists where the trustee 
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is subject to criticism in the selling trust 
for having made the investment, and 
therefore, may derive an advantage by 
transferring the security to another trust 
“where the obligation of settlement is de- 
ferred.” If such personal interest exists, 
then it seems that “the transaction may 
be set aside even though it was otherwise 
fair and reasonable.” (Scott on Trusts, 
Sec. 170.25). The trustee becomes, in ef- 
fect, a guarantor of the investment in the 
buying trust, and in the selling trust the 
transaction may be set aside by the bene- 
ficiaries if it can later be shown that it 
would have been more to the advantage 
of that trust to hold the asset. 

A personal interest in the trustee also 
exists, more obviously, where the trustee 
is a creditor of the selling trust or for 
other reasons stands to profit by reason 
of its more liquid position. For example, 


a case might be supposed where the trus- 
tee had a personal interest in raising 
cash in the selling trust in order to pay 
fees to itself, and such selfish interest 
might vitiate the sale. 


CLEAR example of adverse trust in- 


\. _terests is where the true value of the 
investment is difficult of ascertainment, 
as for example, in the case of real estate, 
or stocks and bonds which are neither 
listed nor actively traded. In such cases, 
the trustee is subject to the “conflicting 
and irreconcilable” duties of getting the 
highest possible price for the selling trust 
and the lowest possible for the buying 
trust. It is a question for determination 
under the facts of each individual situa- 
tion whether the true value of the asset 
is so definite as to be indisputable. Clear- 
ly, in the case of stocks and bonds which 
are listed and actively traded in, the ob- 
jection is at a minimum. It is consider- 
ably more formidable in the case of mort- 
gage notes (where, however, it may often 
be possible to ascertain by appraisement 
of the security and other investigation 
that the note is clearly worth par), and 
reaches its maximum strength in the 
case of real estate and unlisted stocks 
and bonds having no active market. 

Under what circumstances may it be 
said that the interests of two trusts are 
not “adverse”? One such case appears to 
be where (a) there is no uncertainty as 
to price and (b) the trustee’s duty to sell 
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in the selling trust is clear, for example 
where the trust has terminated and the 
trustee is under a duty to liquidate the 
assets in order to make distribution, or 
where the selling trust is a probate es- 
tate which needs money for closing and 
in which a court order will be obtained. 
In such instances, the trustee can usually 
satisfy itself that it is free of liability in 
the selling trust and that the interests of 
the two trusts are not adverse. Need it 
then hesitate to carry through the sale? 
The sole problem appears to be whether 
it is acting fairly toward the buying 
trust. In such a situation, if it is clear 
that the trustee has no personal interest 
in the transaction (as described above) 
the trustee need only apply to the trans- 
action the same standard of care that it 
applies in making any investment. If the 
asset is a listed security, freely traded in, 
the problem seems relatively simple. If it 
is mortgage note, the difficulty is greater, 
but not necessarily insuperable. In such 
event, the security should be appraised as 
though a new investment were being 
made. But in all cases the transaction 
calls for the “utmost good faith” and the 
burden is on the trustee to “justify the 
transaction as being fair to each trust.” 


It may often happen that in addition 
to obtaining a clearance in the selling 
trust the trustee can obtain complete, or 
at least a measure of, clearance in the 
buying trust. Thus, said trust may con- 
tain provisions requiring or authorizing 
the trustee to submit new investments to 
a consultant for approval and relieving 
the trustee of liability where such ap- 
proval is obtained; or the buying trust 
may be a testamentary trust in which the | 
trustee will obtain full clearance for the 
investment if it makes a full disclosure 
of the circumstances under which it was 
acquired at the time of its next account- 
ing; or the buying trust may be one in 
which the trustor has retained the income 
for life and a right to revoke, in which 
event the trustor’s approval of the invest- 
ment after a full disclosure of all the cir- 
cumstances (including the inter-trust 
sale) will give the trustee clearance under 
the rule of City Bank Farmers Trust Co. 
v. Cannon, (51 N.E. 2d 674, N.Y. 1943). 
In such situations it seems the objections 
to inter-trust sale will be negligible. 
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THE OUTLOOK FOR INTEREST RATES 


STEPHEN M. FOSTER 
Economic Advisor, New York Life Insurance Company 


HE present ‘ease of money is based on 

very fundamental considerations. (1) 
the $21 billion of gold which is now in the 
possession of our Treasury. (2) In the 
last couple of years we have financed, at 
the lowest interest rates in history, the 
highest level of production and the great- 
est borrowing operation that the world 
has ever seen. (3) Most people seem to 
expect, after the war, a world-wide de- 
mand for American goods and services. 
If this expectation should prove to be cor- 
rect, it would tend to protect our gold 
supply as well as our ease of money. The 
forces which have brought interest rates 
to their present low level are forces of 
world-wide extent, and so fundamental to 


From address before the Iowa Bankers Associa- 
tion, September 1944. 


¢ 


the economy of this country as to offer no 
real encouragement to people who hope 
for higher interest rates. 

A few years ago most of us were accus- 
tomed to thinking of financing operations 
in terms of one great reservoir of funds, 
and most of us did not stop to define this 
reservoir except to consider in a general 
way that it consisted of the country’s mone- 
tary and banking system. During recent 
financing operations, however, the Govern- 
ment has very definitely delineated between 
the sale of its securities to commercial 
banks and the sale of its securities to in- 
vestors other than banks. Thus there are two 
great reservoirs of funds: (1) that owned 
by commercial banks, and (2) that owned 
by everybody else (corporations, indivi- 
duals, and political and social bodies except 
the Federal Government). The cash funds 
of the non-banks are represented largely by 
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deposits in the banks; these deposits are 
liabilities, rather than assets, to the banks 
themselves. The cash funds of the banks, 
on the other hand, are largely represented 
by deposits in the Federal Reserve Banks. 

Demand deposits can be divided into two 
broad classes: Those that act as a working 
balance necessary for the payment of all 
current operating expenses, and those that 
act as a store of value or as medium of 
liquid investment; and deposits of this lat- 
ter type may be considered as excess or sur- 
plus in the sense that they are not needed 
for the conduct of the business but are, pre- 
sumably, available for investment in gen- 
erally recognized investment media. 


The amount of demand deposits required 
as a working balance must vary in fairly 
direct proportion with the amount of money 
which is coming into and going out of our 
individual bank account. For the country 
as a whole, a comfortable working balance 
is about 50% of the country’s monthly turn- 
over of funds as indicated by the total of 
bank debits to individual bank accounts. By 
adopting the broad concept that the public 
needs to have on hand a working balance of 
demand deposits equal to something like a 
half month’s turnover of deposits, then 
from monthly debit figures you get a 
variable demand factor which rises and falls 
in direct proportion with the public’s use of 
money in the conduct of its business, and 
which responds immediately to important 
economic changes as, for example, in the 
price level or in the rate of production and 
distribution. 


After the war, the Government will still 
be in the market for new funds, and there 
will also be great need for borrowing, by 
business for the erection and conversion of 
its plant and equipment, and by consumers 
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for the purchase of consumers’ durable 
goods of all kinds. However, in view of the 
magnitude of the Government’s recent bor- 
rowing operations, it is by no means clear 
that after the war the combined demands of 
Government, business and consumers for 
new capital will, except perhaps for brief 
periods, exert as much pressure on the 
available supplies of investable funds as has 
recently been exerted. 


We have been and continue to be in an 
excessively easy money condition—a condi- 
tion so easy that Government borrowings of 
$72 billion of new money within a twelve 
month period have been unable to cause in- 
terest rates, on the whole, to budge. Under 
the circumstances, we now lack any very 
compelling or convincing reason for expect- 
ing higher interest rates. And, in the ab- 
sence of such a reason, I for one would pre- 
fer to accept interest rates as they are and 
adjust our operations to them. 


I have particularly in mind the great mis- 
take that so many institutional investors 
made during the ’30s. Continually hoping 
that interest rates would start to rise again, 
they refrained, year after year, from mak- 
ing long term investments. And, year after 
year, they passed up investment opportuni- 
ties such as they have never seen since. Let 
us not pass up the advantage of present 
yield possibilities by speculating for the 
“more favorable --oppcrtunities -of the fu- 
ture” that often do not materialize. Let us 
adjust our sights to the present conditions 
of the money market. 


Present Day College Investments 


An illuminating study of trends in the 
investment of endowment funds, prepared 
by J. Harvey Cain, has been issued by the 
American Council on Education. Titled 
“College Investments under War Condi- 
tions,” the 42-page pamphlet analyzes the 
funds of 130 institutions holding 81% of 
the $1,686,282,767 in all endowment funds 
listed in the records of the U. S. Office of 
Education. 

In addition to statistical appraisals, there 
is discussion of the extent to which these 
institutions employ investment assistance. 
Of the 20 holding the largest portfolios, 
nearly one-half have their own investment 
staffs, while two use trust officers as con- 
sultants. Of the other 110, 19 percent em- 
ploy the investment services of trust com- 
panies. 

Mr. Cain devotes five pages to discussion 
of formula plans for investment timing. 





INVESTMENT POLICY 


Diversification of Trust 
Investments 


A survey of 468 discretionary trust ac- 
counts in 96 institutions in 50 cities of 34 
states, reported by Gilbert T. Stephenson 
in the September Trust Bulletin, reveals 
that 25.3% of the $176,395,772 total is in- 
vested in common stocks, 10.9% in pre- 
ferred stocks, 43.9% in government and 
municipal bonds, 14.8% in corporate bonds, 
3.8% in mortgages, and 1.3% in real proper- 
ty. A sectional breakdown shows the fol- 
lowing proportions: 


Common Pfd. Govt. Corp. Mort. 


New England 38 @6 11.7 i 
TEABGOTM, .....-..000s000+:...00 23.0 14.4 46.3 13.3 48 
Southern .......... 20.0 10.0 46.8 13.6 8.0 
Middle Western eX 8.2 39.4 20.9 2.6 
Le . 1464 71.7 47.38 13.6 9.6 
Pacific wuts 23.3 10.7 54.4 11.0 0.6 


Mr. Stephenson also reported on 14 com- 
mon trust funds which include a constant 
but not disproportionate amount of common 
and preferred stocks. In these funds, ag- 
gregating $97,497,724, common stocks repre- 
sent 26.7%, preferred stocks 20.3%, govern- 
ment and municipal bonds 29%, corporate 
bonds 23.3%, mortgages 0.7% and real es- 
tate zero. 


Calculating Bond Yields 


A new and simple method of determining 
the yield on bonds callable prior to matur- 
ity at premium prices, bonds carrying un- 
usual coupon rates, and bonds payable at 
par, has been developed by the Bond De- 
partment of The Chase National Bank and 
is being sent gratis to commercial and sav- 
ings banks, insurance companies and bond 
dealers. A letter mailed with the folder 
says in part: 

“In your portfolio or in trust investment 
accounts there may be bonds which provide 
for redemption prior to maturity at a pre- 
mium. Certain of these bonds would show 
an infinitesimal yield if calculated on cur- 
rent prices even though your fixed income 
from ‘premium call’ bonds may be at a high 
interest rate. Usually the market on these 
bonds is quoted in dollars rather than on a 
yield basis, which necessitates calculating 
these yields. The ‘premium call’ feature 
makes it difficult, with any accuracy, to 
determine yields to the call date. There- 
fore, it is desirable to have a simple method 
of figuring approximate yields in evaluat- 
ing your investments currently or at the 
time of purchase.” 
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Business & Office Equip. 
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Farm Machinery _ 
Finance _ 

Food 

Garment Mfrs. a ees 
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Mining pas 
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Tobacco __. oe 
All Public Utilities 

U. S. Cos. Operating Abroad 
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Other Companies 


All Companies — 857 


*Payments were reduced on 54 issues and eliminated or deferred on 17 issues. 
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COMMON STOCKS LISTED ON THE 
STOCK EXCHANGE 


9 Months 1944— 


Estimated % 
Change in 
Aggregate 

Amt. of 

Dividend 

Payments 
ist 9 Months 

1944 Compared 
with 1943 


No. Paying 

Dividends 

in First 9 
Months 
1944 


Increase or 
Decrease 
(Compared 
with 1943) 


No. Paying 
Increased 
Dividends 


No. Paying 
Reduc 


44) Dividends 


+35.3% 
+33.6 
415.6 
— 8.5 
+ 7.8 
+ 8.5 
+14 
+10.0 
—10.5 
+11.0 


+10.1 
— 6.3 
414.2 
414.5 
+ 2.3 
+ 3.0 
+29.0 
+ 6.8 
—14.9 
— 1.8 
—14.2 
+ 1.8 
+ 1.0 
+ 6.3 
+ 8.5 
+47.7 
*71 + 7.2% 
442 paid same dividends as for 
The Exchange, Oct. '44 


_ 


+1 
+3 
al 
+1 
+2 
+17 
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9 
14 
3 
1 
1 
3 
6 
1 
7 
a 
4 
5 
70 
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Giver’s Guide 


A Giver’s Guide, designed to help the 
general public distinguish between sound 
and unsound national charities and philan- 
thropies, has been published by the National 
Information Bureau, 205 E. 42nd St., New 
York. It lists 130 accredited national phi- 
lanthropies whose expenditures last year 
totaled nearly $350,000,000. A non-profit 
organization, the Bureau was founded in 
1918 to advise contributors as to the reli- 
ability of national and international chari- 
ties and philanhtropies, and to maintain 
sound standards among them. Copies of 
the Guide are available at 10 cents each. 








STATE LAW IN FEDERAL TAXATION 


Determining Income Tax Status of Trust Distributions 


GEORGE CRAVEN 
Member of the New York Bar 


ISTRIBUTIONS made to income 

beneficiaries of trusts are subject 
to Federal income tax in the hands of the 
beneficiaries, if made as income or in lieu 
of income under the state laws, despite 
the fact that the amounts so distributed 
were never received as income by the 
trusts but had constituted part of the 
corpus of the trusts. This principle, es- 
tablished by the decisions in Plunkett v. 
Commissioner, 118 F. (2d) 644 (C.C.A. 
1, 1941), and Johnston v. Commissioner, 
141 F. (2d) 208 (C.C.A. 2, 1944), runs 
counter to what had been generally un- 
derstood to be firmly established rules of 
the United States Supreme Court govern- 
ing taxation of trust income. However, 
the Supreme Court on Oct. 9, 1944, denied 
certiorari in the Johnston case. 


It was established in Freuler v. Helver- 
ing, 291 U.S. 35 (1934), that where in- 
come is received by a trustee, the ques- 
tion of whether such income is distribut- 
able and thus taxable to the beneficiaries 
or whether it is to be retained by the 
trustee and thus taxed to him, is a ques- 
tion involving a property right which is 
governed by the applicable state law. The 
Court pointed out that the statutes gov- 
erning the taxation of incomes of estates 


and trusts (now Sections 161 and 162, 
I.R.C.) contemplate the taxation of the 
entire net income of the trust and held 
that the portion of the income which is 
distributable currently under the state 
law is taxable to the beneficiaries and the 
portion not so distributable is taxable to 
the trust. ° 

On the other hand, the Supreme Court 
has made it clear that the Federal taxing 
statutes have their own criteria for deter- 
mining what constitutes income. In 
Weiss v. Wiener, 279 U.S. 333 (1929), it 
was held that the taxpayer was not en- 
titled to take a deduction for depreciation 
on buildings situated on property held by 
him under a lease for 99 years, renewable 
forever. The Court held that the deduc- 
tion was allowable only to the owner of 
the property and was not allowable to the 
taxpayer as lessee, even though under the 
laws of Ohio, where the property was sit- 
uated, such leases were treated as similar 
to conveyances of the fee. 

In Burnet v. Harmel, 287 U.S. 103 
(1932), it was held that the taxpayer, the 
owner of oil lands in Texas, was not en- 
titled to apply the capital net gain rate to 
either a bonus or royalties received on the 
execution of an oil and gas lease, al- 
though under the state law the lease was 
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regarded as a present sale of the oil and 
gas in place. The court said that what 
constitutes a sale must be determined 
within the meaning of the Federal taxing 
statute and that such statute must be in- 
terpreted so as to give a uniform applica- 
tion to a nation-wide scheme of taxation; 
that state law may control only when the 
Federal taxing act, by express language 
or necessary implication, makes its own 
operation dependent upon state law, and 
that the statute there under consideration 
neither said nor implied that what con- 
stituted a gain from a sale of a capital 
asset was to be controlled by state law. 

Lyeth v. Hoey, 305 U.S. 188 (1938), 
held that property received by the tax- 
payer in compromise of his claim as an 
heir of a Massachusetts decedent was ex- 
empt from income tax as property ac- 
quired by “bequest, devise or inheri- 
tance,” despite the fact that under the 
law of Massachusetts a compromise 
agreement has no effect on the devolution 
of title and the property was deemed to 
pass to others than the taxpayer under 
the terms of the will. The Court said that 
since Congress had not made the deter- 
mination of income and exemptions de- 
pendent on state law, those questions 
must be determined under the Federal 
taxing statute. 

Helvering v. Falk, 291 U.S. 183 (1934), 
arose under the Revenue Act of 1921, 
which allowed a deduction for depletion 
but made no provision for giving the 
beneficiary of a trust the benefit of the 
deduction for depletion on trust property. 
The trust instrument authorized the trus- 
tees to distribute to the beneficiaries the 
cash royalties received from a lease of an 
iron ore mine, without setting up a re- 
serve for depletion, and it was held that 
amounts representing depletion which 
were distributed to the income beneficia- 
ries were not taxable as income to them. 
The court said that the statute was not 
“intended to impose a tax upon the re- 
turn of capital assets, whenever this has 
been paid over to the beneficiary.” 


When Income Is Not Income 


T seems to follow from those decisions 
that unless an item is received as in- 
come by the trustee, it is not to be taxed 
as such to the beneficiaries when dis- 
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tributed to them. The Plunkett and John- 
ston cases, however, hold to the contrary. 

In the Plunkett case, the trust was gov- 
erned by the law of Massachusetts. Pur- 
suant to the direction of the probate 
court, the trustee substituted cash for 
certain shares of stock in the trust fol- 
lowing an improper exchange by the trus- 
tee of other shares of stock received from 
the testator. On application of the tax- 
payer, the income beneficiary, the court 
directed the trustee to pay to the taxpay- 
er a portion of such cash sum in lieu of 
income which would have been paid to 
him if the trust funds had been properly 
invested. It was held that regardless of 
whether or not a gain was realized by the 
trust on the substitution of cash for the 
shares of stock, since the amount which 
was paid to the beneficiary was paid as 
income under the state law, it was taxable 
to him under Section 162(b) of the ap- 
plicable revenue act. 


In the Johnston case the taxpayers 
were income beneficiaries of New York 
trusts which held fractional interests in a 
bond and mortgage on New York real es- 
tate. After default by the mortgagor the 
trustees foreclosed and bid in the prop- 
erty in 1932. They held it until 1937, 
when they sold it at a loss, and on the sale 
received cash and a purchase money mort- 
gage. Under the rules established in 
Matter of Chapal, 269 N.Y. 464 (1936), 
and Matter of Otis, 276 N.Y. 101 (1937), 
for apportioning proceeds of such sales 
between principal and income, a portion 
of the cash and of the purchase money 
mortgage was allocated to the taxpayers 
as income beneficiaries in lieu of the in- 
terest which they would have received if 
there had been no default. It was held 
that the cash and the value of the portion 
of the mortgage were income to the bene- 
ficiaries under the Federal income tax 
statute because they were apportioned to 
the beneficiaries as income under the 
New York law. The court said that when 
the property was bid in in 1932 it was 
taken in satisfaction of interest accrued 
to that date as well as principal, and that 
so much of the proceeds of the 1937 sale 
as was allocable to income accrued at the 
time the property was bid in in 1932 was 
income taxable to the beneficiaries. The 
court at this point disregarded well es- 
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tablished principles of income tax law 
that if interest was realized when the 
property was taken over in 1932, that was 
income in 1932 and could have no bearing 
on the taxation of the beneficiaries in 
1937; and that where property is bid in 
for an amount which is less than the prin- 
cipal of the mortgage and has a value 
which is less than the principal, no in- 
terest is realized. 


The Court went on to say that as to 
what it termed “fictional interest” accru- 
ing after the mortgage obligation was ex- 
tinguished by the 1932 foreclosure, it 
made no difference from what source the 
obligor paid interest; it was nevertheless 
a payment of interest and was taxable as 
such; that the beneficiaries had a lien for 
their unpaid interest and what they re- 
ceived was in satisfaction of such inter- 
est. At this point the Court disregarded 
the fact that no one owed any interest 
to the beneficiaries; that the mortgage 
had been extinguished in 1932 and no one 
had paid any interest in 1937, and that 
the trustees merely paid over a portion of 
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the proceeds of sale, which were less than 
the cost basis of the property to the trust. 


Federal Concept of Income 


T is clear under the Plunkett and 

Johnston cases that what was paid to 
the beneficiaries was income under the 
state law. It is equally clear that such 
amounts did not represent part of gross 
income of the trusts for Federal income 
tax purposes and that if they had not 
been distributable they would not have 
been taxable to any one. 


Section 162 of the Internal Revenue 
Code, after providing that the net income 
of the estate or trust shall be computed 
in the same manner and on the same 
basis as in the case of an individual, pro- 
vides in subsection (b) for allowing as 
an additional deduction to the trust “the 
amount of the income of the estate or 
trust for its taxable year which is to be 
distributed currently” by the fiduciary, 
and provides for taxing such amount to 
the beneficiary. That seems to be a 
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rather definite pronouncement by Con- 
gress that before an amount is to be 
taxed to the trust or the beneficiary, it 
first must reach the trust as income with- 
in the meaning of the Federal taxing 
statute, and that of the amounts which 
reach the trust as such income during the 
taxable year, the portion which is to be 
distributed currently is to be taxed to the 
beneficiary, and the balance is to be taxed 
to the trust. Although determination of 
the portion which is to be distributed cur- 
rently and the portion which is to be re- 
tained by the trustee is governed by the 
applicable state law, the statute nowhere 
shows an intention to provide that an 
amount which was never received by the 
trustee as income is to be taxed to the 
beneficiary merely because it is treated 
as a distribution of income under the 
state law. 


If the Plunkett and Johnston cases are 
to be considered decisive of the questions 
on which they passed, it might be con- 
tended that amounts of nontaxable in- 
come, such as nontaxable stock dividends 
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and interest on state and municipal 
bonds, which are received by a trustee 
and distributed to the beneficiary as in- 
come under the state law, are taxable as 
income to the beneficiary. Any such re- 
sult would be contrary to the entire statu- 
tory scheme for taxing income of estates 
and trusts. 


Sections 161 and 162 indicate an inten- 
tion on the part of Congress to treat the 
trust and its beneficiary, taken together 
as one unit, in the same way as an indivi- 
dual. Where an amount is received by a 
trust and is distributed or distributable 
to the beneficiary, the trust becomes a 
mere conduit, and the amount of the dis- 
tribution retains the same classification 
in the hands of the beneficiary which it 
had in the hands of the trustee. It is 
taxable to the beneficiary only where it 
would have been taxable if received by an 
individual in the same transaction in 
which it was received by the trustee, 
without the intervention of the trust. 
Since the substitution of cash for securi- 
ties in the Plunkett case and the sale of 
the real property at a loss in the Johnston 
case would not have given rise to taxable 
income if such transactions had been con- 
summated by an individual, there is no 
reason to suppose that Congress intended 
that income should be created from capi- 
tal merely because the transactions were 
consummated by trustees and portions of 
the proceeds were passed on to benefici- 
aries. 


Since the Supreme Court has refused 
to review the Johnston case, the effect of 
the decision should be corrected by a 
clarifying amendment to the statute. The 
original Congressional intent would be 
made clear by a statute which provides in 
express language that no amount which is 
distributed or distributable to the benefi- 
ciaries of a trust is to be considered in- 
come of the beneficiaries unless it is dis- 
tributed or distributable from amounts 
received as gross income by the trustee 
during the taxable year, and that the 
classification of such amounts in the 
hands of the beneficiaries shall be the 
same as that in the hands of the trustee. 
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ANNUAL EXCLUSION FOR GIFTS 
IN TRUST 


Statutory Benefit Negatived by Decisions and Regulations 


EDWARD N. POLISHER 


Mr. Polisher, of the Philadelphia bar, is the author of “Estate Planning 
and Estate Tax Saving;” lecturer at the 1943 Institute of Federal Tax- 
ation, New York University; and special lecturer on estate, gift and 
inheritance taxes at Dickinson Law School.—Editor’s Note. 


O many, it will come as a surprise 

and a disillusionment to learn that 
the annual exclusion under the Federal 
gift tax statute is, for most practicable 
purposes, not available to gifts in trust 
despite the provisions of the Revenue Act 
of 1942 which specifically restored it. 
Current court decisions and regulations 
of the Treasury department have the ef- 
fect of denying the annual exclusion to 
virtually all gifts in trust. An examina- 
tion of the inception and development of 
the annual exclusion for gifts in trust 
will reveal the reasoning which impelled 
the courts to arrive at the present ano- 
maly. 


Under section 504 (b) of the 1932 Rev- 
enue Act, the annual exclusion (then 
$5000) was allowed to all gifts of pres- 
ent interests. Gifts of future interests 
in property were denied the exclusion. So 
stood the Federal gift tax statute until 
the Revenue Act of 1938. 


Who Was Entitled To 
Exclusion? 


HILE the law re- 

mained in this state, 
the question arose: “who 
was entitled to the exclu- 
sion, the trust entity or the 
beneficiary for whom the 
trust was created?” The 
query was answered by a 
number of decisions hold- 
ing that “the trust entity 
was a person” within the 
meaning of the exclusion 
provision of the statute and 
thus entitled to the annual 
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exclusion; that the gift to a trust was a 
“present interest” if the donor complete- 
ly surrendered all title to the trust prop- 
erty and the trust took immediate posses- 
sion: Comm. v. Wells, 88 F (2d) 339 
(1937) ; Comm. v. Krebs, 90 F (2d) 880 - 
(1937). Since the trust was the donee, 
the transfer accomplished a gift of a 
present interest even though the trust es- 
tate was distributable to the beneficiary 
at some future time. Edwin B. Cox, 38 
BTA 865 (1938); Seymour Knox, 36 
BTA 630 (1937). A corollary of this 
rule was that if the trust were for the 
benefit of more than one beneficiary, only 
one exclusion would be allowed. 


The opportunity for gift tax avoidance 
was implicit in the principle of these de- 
cisions. The donor could have the advan- 
tage of an unlimited number of annual 
exclusions by the simple expedient of 
creating as many trusts during the year 
as he chose, even if they were for the 
benefit of the same person. 
Legislative and _ judicial 
forces moved to thwart this 
obviously unintended _re- 
sult. The Congress, by sec- 
tion 505 (a) of the 1938 
Revenue Act, denied the an- 
nual exclusion to “gifts in 
trust” as well as future in- 
terests. At the same time, 
the exclusion was reduced 
from $5000 to $4000. The 
amendment became effec- 
tive January 1, 1939. 

On the judicial front, the 
courts advanced with equal 
determination, though not 
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with the rapidity of Congress, to close the 
threatened wedge on the gift tax front. 
The rule laid down in the Krebs and 
Wells cases was repudiated in Wilton 
Rubinstein, 41 BTA 220 (1940); Welch 
v. Davidson, (CCA-Ist) 102 F (2d) 100 
(1939); Rheinstrom v. Comm., (CCA- 
8th) 105 F (2d) 642 (1939) and McBrier 
v. Comm., (CCA-3rd) 108 F (2d) 967 
(1940); and, finally, by the Supreme 
Court in Helvering v. Hutchings, 312 U.S. 
393 (1941). The latter cases established 
unequivocally that the beneficiary of the 
trust was the “donee.” The donor of the 
trust was entitled to an annual exclusion 
for each beneficiary under the trust not 
having a future interest. 


Background of Present Interest 
v. Future Interest 


ITH the controversy resolved as to 

“who was the donee,” the inquiry 
and emphasis then shifted to the remain- 
ing determinative question: whether, un- 
der the terms of the trust instrument, the 
donee’s gift was a present or a future in- 
terest. If the former, the annual exclu- 


sion would be allowed the donor for each 
beneficiary. The denial of the exclusion 
in the case of the latter was said to be 
dictated by the apprehended difficulty, in 
many instances, of determining the num- 
ber of eventual donees and the values of 


their respective gifts. The exclusions 
were made available only insofar as the 
donees were ascertainable: House Com- 
mittee Report No. 708, 72nd Congress, 
1st session, p. 29; Senate Committee Re- 
port No. 665, 72nd Congress, 1st session, 
p. 41. 

Thereafter, all gifts in trust (except 
those made between January 1, 1939, and 
December 31, 1942, during which period 
exclusions to gifts in trusts were disal- 
lowed under the 1938 Revenue Act) were 
scrutinized carefully. The provision deny- 
ing the annual exclusion to gifts of 
future interests was applied more strict- 
ly. 

The Revenue Act of 1942 (section 454) 
eliminated the phrase “gifts in trust” as 
a gift not entitled to the exclusion but re- 
tained the requirement that the gift must 
be of a present interest. This amendment 
became effective January 1, 1943, and is 
still in force. 
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Future Interests 


ee ae interests,” as defined in 
the Treasury Regulations, include 
reversions, remainders, and other inter- 
ests or estates, whether vested or contin- 
gent, and whether or not supported by a 
particular interest or estate, which are 
limited to commence in use, possession, or 
enjoyment at some future date or time. 
The term has no reference to such con- 
tractual rights as exist in a bond, note 
(though bearing no interest until matur- 
ity), or in a policy of life insurance, the 
obligations of which are to be discharged 
by payment in the future. But a future 
interest in such contractual obligations 
may be created by the limitations con- 
tained in a trust or other instrument of 
transfer in effecting a gift: Regulations 
108, sec. 86.11. 


Future interests, as used in the gift 
tax statute, do not coincide with interests 
similarly designated in the law of convey- 
ancing. They are rather, interests in 
land or other things in which the privi- 
lege of possession or of enjoyment is fu- 
ture and not present; and the one essen- 
tial thing is the possibility of future en- 
joyment: Comm. v. Wells, 182 F (2d) 405 
(1942). It is immaterial whether the in- 
terests of the beneficiaries are vested. 
They may nevertheless be future inter- 
ests: Welch v. Paine, 120 F (2d) 141 
(1941) ; Comm. v. Glos, 123 F (2d) 548 
(1941). 

This definition, originating in the ear- 
lier regulations (Article 11 of Regula- 
tions 79), was approved in U. S. v. Pel- 
zer, 312 U. S. 399 (1941). At the same 
time, the Supreme Court announced that 
the revenue laws were to be construed in 
the light of their general purpose to es- 
tablish a nationwide scheme of taxation 
uniform in its application. The statutory 
provisions in respect of future interests 
were not to be taken as subject to state 
control and limitations, in the absence of 
language or necessary implication mak- 
ing the statute dependent upon state law. 

Gifts in trust have been construed to 
be gifts of future interests under the fol- 
lowing circumstances: where the income 
was to be accumulated for minors until 
they arrive at 21 years of age: U. S. v. 
Pelzer, supra; Helvering v. Rubinstein, 
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124 F (2d) 969 (1942) ; Comm. v. Taylor, 
122 F (2d) 714 (1941); Welch v. Paine, 
120 F (2d) 141 (1941); Riter v. Comm., 
3 TC 301 (1944) ; where the right of the 
beneficiary to the use, possession and en- 
joyment of the trust income was depen- 
dent upon the happening of some contin- 
gency: U.S. v. Pelzer, supra; Ryerson v. 
U. S., 312 U. S. 405 (1941) ; or was sub- 
ject to the discretion of the trustee: Ry- 
erson v. U. S., supra; Welch v. Paine, 
supra; French v. Comm., 138 F (2d) 254 
(1943) ; Nicholson, 3 TC-No. 78 (1944) ; 
or if the trustee could change the shares 
of the beneficiaries: Comm. v. Phillips, 
126 F (2d) 851 (1942); Vogel v. U. S., 
(D. C. Mass) 42 Fed. Supp. 103 (1941); 
or was conditioned upon the beneficiary’s 
survivorship: Paul, Federal Estate and 
Gift Tax, §15.11; Ryerson v. U. S., supra; 
Fisher v. Comm., 132 F (2d) 383 (1942) ; 
Hopkins v. Magruder, 122 F (2d) 693 
(1941) ; Comm. v. Boenig, 123 F (2d) 86 
(1941) ; or could be used for other pur- 
poses than for the benefit of the donees, 
such as payment of encumbrances on 
property: Comm. v. Brandegee, 123 F 
(2d) 58 (1941); or payment of debts or 
insurance premiums: M. R. Nelson, 46 
BTA 653 (1942) ; or to pay taxes on trust 
property: Bristol v. Welch, (D. C. Mass.) 
45 Fed. Supp. 676 (1942). 

It follows that unless the donee is en- 
titled unconditionally to the present use, 
possession and enjoyment of the property 
transferred, the gift is a future interest 
for which no exclusion is allowed under 
the statute: Polisher, Estate Planning 
and Estate Tax Saving, pp. 105-109. 

In determining whether the _ benefi- 
ciary’s use, possession and enjoyment is 
conditioned upon the future occurence 
of an event or act, the courts must look 
to the donor’s intent as evidenced by the 
trust instrument: Smith v. Comm., 131 
F (2d) 254 (1942); French v. Comm., 
138 F (2d) 254 (1943). The burden of 
proof to establish that the gift is a pres- 
ent interest is upon the taxpayer: J. M. 
Smyth, TC. Memo. op. (CCH-13, 173 
(M) ) (1948). 


Present Interest in Trust Income 


rynHE gift of an immediate life interest 
in income or until the recipient reach- 
es a designated age is a present interest: 
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Fisher v. Comm., 132 F (2d) 383 (1942) ; 
Comm. v. Brandegee, 123 F (2d) 58 
(1941); Sharp v. Comm., 3 TC-No. 133 
(1944). 


The income was construed to be imme- 
diately payable: where the first payment 
to the donee was to be made after the end 
of the year in which the gifts were made: 
Helvering v. Rubinstein, 124 F (2d) 969 
(1942) ; where the trustees were to dis- 
tribute the income as soon as possible 
after deducting all necessary expenses: 
Comm. v. Kempner, 126 F (2d) 853, 
(1942) ; where the beneficiary could de- 
mand the income for the trust year thirty 
days after its close even though, during 
the year, the income was to be distributed 
at the discretion of the trustee: H. T. 
Hallowell, BTA Memo. op. (CCH-Dec. 
12244-A) (1942) ; where the income was 
to be paid at least annually, upon dates 
determined by the trustees to be conven- 
ient and practicable: A. D. Edwards, 46 
BTA 815 (1942); where the income was 
to be applied for the maintenance and 
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education of minor beneficiaries; A. C. 
Stifel, 46 BTA 568 (1942). See also, 
Polisher, Estate Planning and Estate Tax 
Saving, pp. 109-110. 

However, where the trustee had the 
right to determine the proportions in 
which the income was to be currently dis- 
tributable among the beneficiaries, it was 
held to be a future interest: Helvering v. 
Blair, 121 F (2d) 945 (1941); Winston 
Paul, 46 BTA 920 (1942); Lillian Win- 
terbotham, 46 BTA 972 (1942). 

The present interest nature of the gift 
of income is not impugned by the pres- 
ence of a spendthrift trust provision in 
the trust instrument: Charles v. Hassett, 
(D. C. Mass.) 43 Fed. Supp. 432 (1942). 


Present and Future Interests in 
Same Trust 


T sometimes happens that the same 

gift in trust combines, simultaneously, 
a present interest and a future interest. 
How is such a gift to be treated for the 
gift tax annual exclusion? 


In Sensenbrenner v. Comm., (CCA- 


7th) 134 F (2d) 883 (1943), the donor 


transferred property to several trusts for 
the benefit of grandchildren. The trustee 
was to pay the entire net income of the 
trusts, in quarterly installments or often- 
er, for the use of the grandchildren until 
they attained certain ages, respectively, 
at which time they were to receive their 
share of the trust corpus. The court con- 
cluded that each beneficiary was given 
two distinct kinds of interests. The gifts 
of income were present interests as to 
which the annual exclusion was allowable. 
The gift of the corpus was a future inter- 
est for which the annual exclusion was 
not available. To the same effect are 
Fisher v. Comm., (CCA-9th) 132 F (2d) 
383 (1942), and Wisotzkey v. Comm., 
(CCA-3rd, Aug. 10, 1944). 


Present Interest in Trust Income 
and Principal 


HERE the trustee was “directed” 

by the terms of the trust instru- 
ment to use the income and principal of 
the trust for “education and preparation 
of the beneficiaries (ages 16 and 19) to 
attain and occupy a desirable position in 
life’”’ and to pay each beneficiary her un- 
divided share when she reached 24 years 
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of age, it was held that the donor had 
made a gift of a present interest of both 
the income and the principal. The court 
observed that the discretion vested in the 
trustees was merely as to the means of 
executing the command of the settlor. It 
did not give the trustee authority to set 
aside the express purpose of the trust. 
Smith v. Comm., (CCA-8th) 131 F (2d) 
254 (1942); Contra: Fondren v. Comm., 
(CCA-5th) 141 F (2d) 419 (1944), cert. 
granted Oct. 9, 1944. 

Likewise, where the settlor in creating 
an irrevocable trust directed the trustee 
to pay certain definite parts of the income 
thereof annually to each of the settlor’s 
sisters and the balance in equal shares 
to his children then living or to their de- 
scendants per stirpes, the court deter- 
mined that there was an immediate vest- 
ing and enjoyment of each donee’s pro- 
portionate share. The postponement of 
payment by annual periods was merely to 
provide a convenient time for distribu- 
tion: Comm. v. Lowden, (CCA-7th) 131 
F (2d) 127 (1942). 


Need for Relief in Trusts for Minors 


HE present state of the law penalizes, 

by denial of the annual gift tax ex- 
clusion, gifts of corpus in trust for the 
benefit of minors where the trustee is 
authorized or directed to use the income 
and principal of the trust for the benefit 
of the beneficiary during his minority. 
Since the trusteeship is interposed by 
force of law, because of the beneficiary’s 
legal incapacity to manage his own prop- 
erty during his minority, the current de- 
cisions are harsh. The settlor has done 
everything within his power to divest 
himself of the trust property and to 
transfer to his minor beneficiary the full- 
est enjoyment and use of the trust estate. 
This is certainly the maximum of present 
use and enjoyment which the minor donee 
is at the time legally capable of exercis- 
ing. The mere intervention of a trustee 
to hold and use the trust property for 
such minor donee does not alter the es- 
sential nature of the present use and en- 
joyment of the trust estate. The trustee 
could not withhold support from the bene- 
ficiary without plainly violating the trust, 
and this equity would prevent: See, dis- 
senting opinion by Waller, C. J., in Fon- 
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dren v. Comm., (CCA-5th) 141 F (2d) 
419 (1944), cert. granted Oct. 9, 1944. 

The effect of the decisions is to render 
it virtually impossible, for most practic- 
able purposes, for a donor to make a gift 
in trust for the minor’s immediate en- 
joyment and at the same time to have the 
advantage of the annual exclusion for the 
corpus of the gift. The philosophy of the 
trust concept is now held by the decisions 
to be inconsistent with the beneficiary’s 
“present use and enjoyment of property” 
as that term is construed. If this were 
the intention of Congress, why was it 
necessary to delete the reference to 
“Gifts in trust” from the annual exclu- 
sion amendment of the 1942 Revenue Act, 
thus restoring the exclusion to such 
gifts? The decisions are such that the 
prohibition of the annual exclusion to 
gifts in trust persists as it did under the 
1938 Bevenue Act and the provision 
might just as well have been retained in 
the 1942 Revenue Act. 

There should be the definite recogni- 
tion of a distinction where the trust form 
is used to consummate a gift of principal 
to, and to permit its use for the imme- 
diate benefit of, a beneficiary who is un- 
der legal disability to hold title to or deal 
with the subject matter of the gift or the 
income therefrom. If the provisions of 
the trust direct the trustee to use the in- 
come and corpus for the benefit of the 
beneficiary to the fullest extent that his 
legal disability permits, the gift of prin- 
cipal should be held to be a present inter- 
est as to which the annual exclusion 
should be allowed to the donor. 


NOTE: Since this article was written 
the Third Circuit Court of Appeals in 
Disston v. Comm. (decided July 12, 1944) 
held that an immediate and irrevocable 
gift to a minor in trust, not dependent 
for its consummation or continuation 
upon the happening of uncertain future 
events, constitutes the transfer of a pres- 
ent interest notwithstanding that the gift 
provides for the accumulation of the in- 
come during the beneficiary’s minority 
and authorizes the use thereof by the 
trustees in their sole discretion, for the 
beneficiary’s support and education dur- 
ing minority. Consequently an exclusion 
was allowed on such a gift. 

The same Circuit Court of Appeals on 
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August 10, 1944, in Wisotzkey v. Comm., 
made a tenuous distinction from the Dis- 
ston case which it found compelling. In 
the former the trustee was “directed” to 
accumulate the income until the bene- 
ficiaries reached 21 years of age; while 
in the latter, the trustees were merely 
“authorized” so to do. The Court felt 
that this had the effect of depriving the 
beneficiaries in the Wisotzkey case of the 
present use, possession or enjoyment of 
the gift. Hence, it was held to be a future 
interest as to which the annual gift tax 
exclusion was denied. 


Community Property Death Tax 


A comparative study of inheritance taxes 
in community property states has been pre- 
pared by J. W. Luhring, assistant cashier, 
Union Bank & Trust Company of Los An- 
geles, for the Trust Division of the Cali- 
fornia Bankers Association, of whose Com- 
mittee on Taxation Mr. Luhring is a mem- 
ber. The study is identified as Trust Divi- 
sion Bulletin No. 2, Series H. 
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VALIDITY OF REVOCABLE TRUSTS 


Recent Decision Disposes of “‘ Testamentary ” Question 


GUY NEWHALL 
Member of the Lynn, Mass., Bar 


N a masterly opinion by Judge Lum- 

mus the Supreme Judicial Court of 
Massachusetts, in National Shawmut 
Bank v. Joy, 315 Mass. 457, has taken a 
long step towards clearing the muddy 
waters of the subject of revocable trusts, 
and, incidentally, laying to rest a number 
of ghosts such as “testamentary transac- 
tions.” The decision should be of great 
value to trust lawyers generally. 


Simplified for the purposes of this dis- 
cussion, this case presented the ordinary 
situation of an inter vivos trust, by the 
terms of which the donor was to receive 
an annuity for life, plus whatever prin- 
cipal the trustees (the Bank and a third 
person) saw fit to advance to him. After 
the death of the donor there was another 
life estate, with ultimate remainders as 
the donor should appoint by a written in- 
strument duly acknowledged. In default 
of appointment the principal was to go 
to his heirs. The donor reserved the 
right to “alter, amend or revoke the 
trust.” 

The chief contention made by the op- 
position was that the trust was void as to 
all provisions after the death of the donor 
because it was testamentary in its na- 
ture. It was argued that since the donor 
reserved full dominion over the property 
the trust was merely an agency for the 
care of his estate and not a genuine trust 
for persons after his death. The court 
rejected these arguments and held the 
trust valid, laying down the following 
propositions. 


Principles Established 


IRST, the reservation of a life estate 
to the donor, with a power of ap- 
pointment by deed, did not render the 
trust testamentary. A trust is valid even 
though the beneficiaries are left to be 
determined by the will of the donor. 
Second, the same was true of the power 
to revoke, alter or amend, or the power 
to withdraw principal, either with or 


without the consent of the trustee. The 
court pointed out that the power to alter 
or amend or withdraw principal really 
added nothing to the power to revoke, 
since under the power to revoke the donor 
could do all the other things by revoking 
and setting up a new trust. The addi- 
tional powers merely enabled him to ac- 
complish his desires by a short cut. 


Third, the trust was not invalid be- 
cause it provided that trust investments 
should be made solely as directed by a 
broker friend of the donor. The contes- 
tants claimed that by his power to amend 
or revoke the donor could dominate the 
broker and thus control the investments 
himself. The court’s answer was that a 
reservation by the donor of the power to 
control the investments would not render 
a trust invalid. 


The court did not decide what would be 
the result if the trustees were reduced to 
a state of passive impotence, but it is 
difficult to see, in the light of this de- 
cision and others, what would constitute 
sufficient passive impotence to render a 
trust invalid. The court, citing Greeley 
v. Flynn, 310 Mass. 23, said that a trust 
would be valid even though the donor 
himself were the trustee and had every 
right of control, including the right to 
withdraw principal for his own use. In 
another recent case, Aronian v. Asadoor- 
ian, 315 Mass. 274, although not a revoc- 
able trust case, the court seemed to lay 
stress on whether the particular trust 
was a formal declaration of trust rather 
than an informal transaction. 


Once and For All 


HE importance of the Joy case is due 

not so much to any novelty in the de- 
cision, since most of its points had al- 
ready been decided some twenty years be- 
fore in Jones v. Old Colony Trust Co., 
251 Mass. 309, but to the thorough dis- 
cussion and the evident determination on 
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the part of the court to settle the validity 
of revocable trusts once and for all so 
that there would be no further doubt on 
the point here. In pursuance of this 
purpose the court squarely overruled the 
thirty-five year old case of McEvoy v. 
Boston Five Cents Savings Bank, 201 
Mass. 50, which had been a bone of con- 
tention and a thorn in the flesh of revoc- 
able trusts. In that case X assigned some 
bank books to A in trust. The terms of 
the trust were: (a) to pay X “such mon- 
eys as I may demand of him at any time 
during my life until I have used up the 
amount conveyed to him’; (b) to pay the 
remainders over after X’s death; and (c) 
reserving to X the right to “revoke this 
deed at any time during my life.” The 
court heeded testimony that X intended 
the instrument as a substitute for a will, 
and held the remainders void on the 
ground that the transaction was testa- 
mentary. 


This decision led to a great deal of 
confusion and attempts on the part of 
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the Massachusetts courts to differentiate 
it as the doctrine of revocable trusts de- 
veloped. Also it led the courts of several 
other jurisdictions to take positions hos- — 
tile to revocable trusts (See Warsco v. 
Oshkosh, etc., Co., 183 Wis. 156; Brown 
v. Crafts, 98 Me. 40; Niccols v. Niccols, 
168 Cal. 444; and Bullen v. Wisconsin, 
240 U. S. 625, for illustrations). 


The Jones case above cited, followed by 
Greeley v. Flynn, (the latter a simple 
case of a savings bank deposit by X in 
her own name as trustee for A, reserving 
to herself the right to withdraw all or any 
part of it, and intending merely that A 
should have what remained on her death) 
left the McEvoy case completely on the 
side lines. The court in the Joy case 
courageously admitted that the McEvoy 
case had been wrongly decided, and over- 
ruled it. Thus the Massachusetts court 
has cleared the legality of revocable 
trusts of all entangling debris, and they 
should have a clearly charted course from 
now on. This should influence other 
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courts to clarify the status of revocable 
trusts in their own jurisdiction. 


The crux of the problem of revocable 
trusts is whether or not they are “tes- 
tamentary,” that is, void because they are 
in the nature of wills but not executed 
with the formalities required by the stat- 
ute of wills. Most every court has had a 
fling at defining “testamentary,” but 
these attempts only serve to remind one 
of the story of the colored minister of a 
Southern congregation who introduced a 
visiting clergyman with these words: 
“Brother Jones will now proceed to on- 
screw the onscrutable.” The court in the 
Joy case did not attempt the impossible, 
but it did chop away a lot of dead wood 
that has encumbered the problem ever 
since the court nearly a century ago, in 
Stone v. Hackett, 12 Gray (Mass.) 227, 
remarked that if it had appeared that the 
transaction had been intended to be tes- 
tamentary and for the purpose of evading 
the statute of wills the decision might 
have been different. This unfortunate 
remark has been quoted all over the coun- 
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try and undoubtedly has been the basis 
of much bad law. In the Joy case the 
court so effectively disposed of this ques- 
tion that I close the discussion by quot- 
ing Judge Lummus’ remarks, hoping that 
they will have as wide a circulation as the 
less fortunate observation in Stone v. 
Hackett. 


“In some cases in this court it has ap- 
parently been thought of consequence 
that the settlor sought to avoid making 
a will, or to ‘evade’ or ‘circumvent’ the 
statutory requirements for a will, or to 
make a disposition of his property that 
would make a will unnecessary and in a 
popular sense would be a substitute for 
a will. We deem such considerations im- 
material. The law prohibits only an un- 
attested disposition that takes effect in a 
testamentary manner. If an owner of 
property can find a means of disposing 
of it inter vivos that will render a will 
unnecessary for the accomplishment of 
his practical purposes, he has a right to 
employ it. The fact that the motive of a 
transfer is to obtain the practical advan- 
tages of a will without making one is 
immaterial.” 
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TAX NOTES 


PETER GUY EVANS 


Member of New York Bar; Certified Public Accountant (N. Y. and N. J.); 
Lecturer on Taxation at Columbia and Rutgers Universities 


Income Tax 


Widow liable as transferee of life in- 
surance policies for deceased husband’s 
income tax. Decedent became hopelessly 
insolvent and made wife beneficiary of 
his insurance policies in place of his exe- 
cutors, administrators, etc. On death, he 
was insolvent and the deficiencies in his 
income were subsequently upheld. Under 
settlement certificates, aggregating over 
$200,000, his widow received substantial 
monthly payments. Commissioner con- 
tended that widow was liable as trans- 
feree because her designation as bene- 
ficiary under the circumstances, under 
local (Penna.) law, was fraudulent and 
void as to creditors. The Tax Court up- 
held such contention. Florence Pearl- 
man, Transferee v. Commr., 4 T. C. No. 
7, Sept. 27. 


Income distribution returned by bene- 
ficiary not taxable. In 1940, taxpayer re- 
ceived income distribution from estate. 
Later that year, trustee paid estate tax 
deficiency with interest of $13,600. Un- 
der Pennsylvania law, testamentary trus- 
tee demanded, and beneficiary refunded 
to him, $13,600 and claimed deduction 
therefor on his income tax return. The 
Tax Court held that taxpayer, being un- 
der legal obligation to refund the amount, 
was entitled to reduce his income distri- 
bution by $13,600 for monies refunded to 
trustee. Pearson v. Commr., 4 T. C. No. 
25, Oct. 20. 


Widow taxable as beneficiary on trust 
income despite provision for invasion of 
corpus. In 1938 and 1939, taxpayer re- 
ceived trust income from husband’s tes- 
tamentary trust. The will provided that 
trustees could invade corpus, if necessary, 
te bring her annual income up to $20,000, 


in the event her own income and trust 
income amounted to less than $20,000. 
Taxpayer argued that trust income was 
taxable to trust and not to her as she re- 
ceived annuity payments. The Court held 
trust income taxable to taxpayer bene- 
ficiary. (Note: Case seems wrong under 
pre-1942 law and contra to Helvering v. 
Pardee, 290 U. S. 365, which holds that 
where an annuity is created, there is a 
gift or bequest expressly exempt from in- 
come taxation so that annuity payments 
are not distributions of income deductible 
by the estate, even though primarily pay- 
able out of income. Frankel v. Commr., 
C.C.A.-8, Oct. 2. 


Assignment received in 1931 includible 
at face value in decedent’s 1938 final re- 
turn. In 1931, when certain estate assets 
were not liquidatable, taxpayer received 
assignment (non-interest bearing) for 
legal services rendered estate in amount 
of $5,000. On his death, in January 1938, 
estate litigation was still in progress. In 
1940, however, payment was made in full. 
During decedent’s lifetime, no evidence 
was presented as to its fair market value. 
The Tax Court held that $5,000 was prop- 
erly includible in decedent’s final return 
for January 1938, under Sec. 42 of 1938 
Revenue Act. Est. of Humphrey J. 
Lynch, T. C. Memo, Sept. 29. 


Installment payments of life insurance 
proceeds not taxable where beneficiary 


has right of election. Taxpayer’s hus- 
band died and left insurance policies 
without exercising any settlement op- 
tions. Taxpayer, as beneficiary, requested 
that proceeds be paid in installments of 
20 years certain and thereafter for life. 
Companies assented to her requests. The 
Court held: (1) where beneficiary elects 
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to receive installment payments, such 
payments are not includible in gross in- 
come; (2) where insurance proceeds are 
payable in lump sum, because beneficiary 
has no right of election under policy, then 
any amounts received in installments by 
beneficiary over and above total proceeds 
payable in lump sum are includible in 
gross income; and (3) where beneficiary 
elects under agreement that the insur- 
ance company retain proceeds but pay the 
interest thereon, then such election is 
binding. If beneficiary later makes re- 
election, he is not entitled to exemption 
under the law. Law v. Rothensies, U.S. 
D.C. E.D. Penn. Oct. 11. 


Estate Tax 


Payment in compromise of will contest 
not allowable as charitable bequest. In 
earlier will, executed more than 30 days 
before his death, decedent named Lafay- 
ette College as beneficiary of residue sub- 
ject to certain life estates. Within 30 days 
of his death, decedent executed another 
will with similar provisions except for a 
survivorship annuity. Under Pennsyl- 
vania law, charitable bequest for College 
was void, because will was executed with- 
in 30 days of testator’s death. Contest 
by College was settled by heirs and next 
of kin by release of their rights to the 
College, upon latter’s making certain pay- 
ments and agreeing never to contest the 
will. Payment to College was claimed as 
charitable deduction under Sec. 812(d) 
of I. R. C. The Tax Court held that Col- 
lege took not as legatee but rather as pur- 
chaser and consequently no deduction was 
allowable in determining the estate tax 
liability. Est. of Dumont v. Commr., 4 
T. C. No. 17, Sept. 30. 


State court’s construction of will con- 


trolling on Federal court. Testatrix died 
in 1940. Executor of her estate sought a 
determination as to rights under her hus- 
band’s will. State court held that the 
husband’s will created a life estate for the 
wife and gave her a special power of ap- 
pointment over the remainder which she 
exercised under her will. The Court held 
that the state court’s construction of hus- 
band’s will was controlling. Since death 
occurred prior to October 21, 1942 (en- 
actment of 1942 Revenue Act), the trans- 
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fer of property under the exercise of the 
special power is not subject to the federal 
estate tax. Janes v. Reynolds, U.S. D.C. 
Minn. 3rd, Sept. 16. 


Remainder to charity deductible de- 
spite possibility of invasion. Trust set 
up under decedent’s will provided for in- 
come to niece for life, with remainder to 
various charities thereafter. Invasion of 
corpus permitted for emergency needs of 
life tenant. On decedent’s death, niece 
was 54, had independent means, and her 
own income together with the trust in- 
come was more than sufficient for her or- 
dinary needs. The Court held that possi- 
bility of invasion of corpus was so remote 
that the value of the charitable bequest 
could be ascertained with reasonable ac- 
curacy. Commr. v. Est. of Hume, C.C.A.- 
9, Oct. 11. 


Value of entire corpus subject to rever- 
sion includible in gross estate. Decedent 
by trust instrument provided for several 
interests for his son, the primary bene- 
ficiary, who was under 22 when his father 
died: (1) income until he was 25; (2) 
principal on attaining 25; and (3) power 
of appointment by will should his father 
and mother die before he attained 25. 
The Tax Court upheld Commissioner’s in- 
clusion of the entire corpus of the trust 
in decedent’s gross estate under Sec. 
811 (c) and (d) of I. R. C. and under 
doctrine of Helvering v. Hallock, 309 U. 
S. 106. Taxpayer failed to split up the 
value of the trust into the three compon- 
ent parts, and consequently, the Court in- 
cluded the entire value. However, the 
Court, because of the harsh result, will 
permit a supplemental stipulation as to 
the value of the separate interest, thus 
correcting the omission of the necessary 
values in the record. Est. of Dominick, 
T. C. Memo, Oct. 6. 


Gift Tax 


Termination of power to revoke trust 
results in taxable gift; proceeds of insur- 
ance policies taxable in full. In 1930 tax- 
payer created two trusts. The income 
from the securities in Trust A was to be 
applied to the premiums on husband’s 
five life insurance policies constituting 
Trust B, the balance to go to taxpayer. 
During husband’s lifetime she had power 
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to revoke trusts, but after his death she 
had right to repossess herself of not more 
than one-half of the corpus of Trust A. 
On husband’s death Trust B assets were 
to be set up in trust for their children’s 
benefit. Up to husband’s death in 1939, 
the wife neither revoked the trusts nor 
relinquished such right. The Tax Court 
held taxpayer liable for gift tax in 1939 
on value of trust assets with respect to 
which right of revocation terminated 
with husband’s death. It further held 
that the value of the Trust B assets for 
gift tax purposes was the total of insur- 
ance proceeds. Goodman v. Commr., 4 
T. C. No. 2, Oct. 12. 


Transfer in trust not taxable where 
trust revocable with trustees’ consent. In 
1940 taxpayer, a Swiss resident with se- 
curities located in the United States, set 
up trust for self for life, and then for 
children, but reserved power of revoca- 
tion subject to unanimous consent of 
trustees, one of whom was a beneficiary 
of remainder. Purpose of trust was to 
prevent seizure by Germany in case 
Switzerland were invaded. The trustees 
would consent to grantor’s revocation 
after the emergency had passed. The Tax 
Court held that the transfer was incom- 
plete for gift tax purposes. It also held 
that the grantor lacked the donative in- 
tent necessary to create a taxable gift. 
Schwarzenbach v. Commr., 4 T. C. No. 19, 
Oct. 9. 


Revocation of trust does not constitute 
taxable gift. Taxpayer in 1926 set up 
trust for self and three daughters to 
terminate in 21 years, subject to amend- 
ment or revocation with written consent 
of majority of trustees. In 1939, when 
all the trustees—the mother and the 
three primary beneficiaries—revoked the 
trust, the corpus was distributed among 
the three daughters. The Tax Court held 
that since the donor had the power to re- 
vest title in herself in conjunction with 
the trustees, also the primary beneficia- 
ries having an adverse interest, the 
transfer was complete in 1926, and the 
termination in 1939 did not constitute a 
taxable gift. Est. of Rohnert et als., 
T. C. Memo, Sept. 23. 


Rulings, News, Etc. 


PS No. 35. Rulings issued subsequent 
to Bureau’s letter approving stock 
bonus, pension, profit-sharing or an- 
nuity plans have no effect in absence of 
a material misstatement of fact, but 
plans should be modified for future 
years accordingly. (The Pension Trust 
Division Information Service, clarifying 
problems arising in connection with the 
qualification of pension and profit-shar- 
ing plans, has now reached PS No. 40.) 


T.D. 5408. Amends Sec. 81.41 of Regs. 
105, relating to deduction for property 
previously taxed. 


Powers of Appointment Release Dead- 
line. Treasury Department advises de- 
sirability of further extension of time— 
from December 31, 1944—for effecting 
tax-free releases of powers of appoint- 
ment under the Estate and Gift Tax 
Laws. 

Government Life Insurance Taxable. 
Proceeds received from policies issued 
under the National Service Life Insur- 
ance Act, are subject to Federal Estate 
Tax and are includible in decedent’s gross 
estate. 


Post-War Taxation. Both Treasury De- 
partment and Congressional tax experts 
are studying post-war taxation and are 
working on a preliminary report. 


Form 1041. Fiduciary income tax re- 
turn for 1944 should be released shortly. 


Security Transactions. Capital gains 
and losses to date should be reviewed with 
a view to making any necessary tax sales 
before the end of the taxable year. 





TAX CONSULTANT OPENING 


Position of tax consultant open in a large 
Ohio trust institution for an attorney or 
accountant having a thorough knowledge 
of federal income and estate taxes. Com- 
munications held in_ strict confidence. 
State fully educational background and 
experience. 


Address Box E N 12, Trusts and Estates, 
50 E. 42nd St., New York City 
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SURPLUS 
DISPOSAL LAW 
REPORTS 


Some, orderly, and effective disposition of war surplus property 
is a problem of vital importance to the business and economic wel- 
fare of the country. 


All manner of products and materials are involved—foodstufts, 
land, buildings, textiles, tools, airplanes, lumber, clothing—the list 
is limitless and the quantities and sums involved staggering. Accord- 
ing to official estimates, the value of surplus stocks to be disposed 
of may reach 112 billion dollars—and all under the provisions and 
requirements of the new Surplus Property Act of 1944, detailed, 
exacting. 


For the information and guidance of everyone concerned with the 
new law, here is a practical, dependable, and comprehensive weekly 
reporter especially designed to help subscribers know exactly what 
to do and how and when and why to do it in complying with the 
new Act. Week after week, each issue will report every significant 
turn and twist of unfolding developments under the law—official 
regulations, rulings, interpretations, court and administrative deci- 
sions, and other related pertinent material. 


Truly, for everyone responsible for the correct solution of the 
thousand-and-one problems almost certain to arise with a law of 
such sweeping coverage, affecting so vast an array of products, 
materials and properties, a subscription to CCH’s Surplus Disposal 
Law Reports is an investment in security and peace of mind. 


COMMERCE) CLEARING: HOUSE, INGC., 
PUBLISEERS. OF TOPICAL LAW REPORTS 
NEW YORK 1! CHICAGO | WASHINGTON 4 
EMPIRE STATE BLDG 214 N. MICHIGAN AVE. MUNSEY BLDG. 
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TAX CHANGES PROPOSED 


E intend to continue our efforts to ob- 


tain changes in the Internal Revenue 
Code on the following matters: 


The Bridges Bill: Senate Bill 1016, offered 
by Senator Bridges in April, 1943, would 
grant in connection with individual income 
tax returns, a deduction for life insurance 
premiums not exceeding $1,000 or 10 per 
cent of a taxpayer’s net income, whichever 
is the lesser. In view of the attitude of the 
Senate and House committees toward 
amendments considered to be properly a 
part of general revenue revision, such pro- 
posal should not be pressed in advance of 
general revenue legislation. 


Estate Tax and Gift Tax Discrimination 
against Insurance: If a person transfers 
property other than insurance by gift and 
pays a gift tax thereon, the value of such 
property would ordinarily not be included 
in his taxable estate. Unfortunately, the 
value of incidents of ownership in an in- 
surance policy is not treated like other prop- 
erty and even the payment of gift tax on 
the transfer of incidents of ownership will 
not exclude the value of such incidents from 
the taxable estate if the transferor continues 
directly or indirectly to pay the premiums 
on the contracts. We have consistently pro- 
tested this obvious discrimination. 


Transfer of Renewal Commission Con- 
tracts: There is no logical reason for deny- 
ing to an agent the right to give away dur- 
ing his lifetime all the incidents of owner- 
ship in a renewal commission contract (pay- 
ing gift tax thereon if the contract be of 
sufficient value) with assurance that the 
income of such a contract would thereafter 
be taxable to the person receiving the in- 
come. The contrary rule now in effect be- 
cause of the decision of the Supreme Court 
of the United States in the Eubank case 
(decided in November, 1940) can be changed 
only by legislation. The rule now in effect 
discriminates against those holding con- 
tracts for renewal commissions as compared 
with those interested in other types of con- 
tracts such as those covering patent rights. 


There is a general misunderstanding 
of the existing rule for taxation of income 
from renewal commission contracts received 
by the estate or beneficiaries of a decedent 
underwriter. In view of the fact that the 
commuted value of renewal commissions to 


Extracts from report of Committee on Federal 
Law and Legislation, presented to annual meeting 
of National Association of Life Underwriters, Sept. 
12. Judd C. Benson is Chairman. 


be received is included in the estate of the 
decedent, some of our members questioned 
the fairness of also treating such renewal 
payments as taxable income to the benefici- 
aries. The income tax regulations contain 
a specific example taken from the Senate 
Finance Committee Report accompanying 
the Revenue Bill of 1942, showing the form- 
ula to be used in taxing renewals as income. 
Application of the formula results in recov- 
ery by deductions of the estate tax attribut- 
able to renewal values included in the tax- 
able estate. In effect, therefore, such re- 
newal income is not burdened with both es- 
tate and income taxes. 


Exemption from Income Tax of Install- 
ments Including Interest: In the Pierce case 
decided in October, 1943, the Tax Court held 
that the entire amount received by the bene- 
ficiary of a contract in satisfaction of pro- 
visions of a policy requiring the insurance 
company to pay installments is exempt from 
tax under Section 22(b) (1) of the Internal 
Revenue Code. The Commissioner has not 
acquiesced in this decision. If he continues 
to apply his regulation that the interest por- 
tion of such installments is subject to in- 
come tax, and pending litigation indicates 
that he does so intend, we may find it 
desirable to urge that the rule established 
by the Court be incorporated in the Code by 
the Congress. 


Transferred Contracts: Under the present 
law, if a contract is transferred for ade- 
quate consideration, the person receiving the 
proceeds of the insurance is required to 
treat the excess of such proceeds over the 
purchase price as ordinary taxable income. 
Under the Code as amended by the Revenue 
Act of 1942, an original owner corporation 
May pass on to a successor corporation (in 
reorganization) the benefits of a contract 
without loss to the acquiring corporation of 
the full exemption as to proceeds. The same 
rule should obtain if the contract is acquired 
by a person entitled to the protection of the 
insured or having an insurable interest. 


Possibility of Reverter: The Treasury has 
taken the position that the references in the 
committee report to “(A)” and to subsection 
“(ec)” of the Code Section, 811 (g), justify 
the holding that the exclusion of reversion- 
ary interest was not intended to apply to 
the “incident of ownership” test. Distinction 
has also been raised between those cases in 
which a reversionary interest is reserved in 
an assignment as contrasted with those in 
which the reversionary interest is a mere 
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possibility by operation of law. These dis- 
tinctions should be removed and the statutes 
should be so clarified that a so-called rever- 
sionary interest would not under any cir- 
cumstances be treated as an “incident of 
ownership.” 


Insurance Proceeds Earmarked for Pay- 
ment of Estate Taxes: It should be possible 
for a man to provide against the exigencies 
of high estate taxes by the purchase of suf- 
ficient life insurance to pay the tax. This 
principle appears to have been approved by 
the Congress when it adopted the “Pay-As- 
You-Go” plan for the purpose of making 
certain that the government would collect 
on income as earned and at the same time 
ease the burden on the taxpayer by spread- 
ing all or a portion of his taxes over a 
twelve months period. Keeping this addi- 
tional tax obligation current through the 
ownership of an adequate amount of life in- 
surance will lighten the family burden and 
business consequences of death and keep 
countless small enterprises alive. With an 
amendment of the Code so that proceeds of 
insurance for payment of estate taxes may 
not be subjected to estate taxes, the restric- 
tions heretofore enacted, which make inci- 
dents of ownership and premium payments 
the test of taxability, will be less burden- 
some and not so important. 


Salary Stabilization Controls: Substantial 
progress has been made toward revision of 
the regulations relating to the so-called 5 
per cent rule. Every effort is being made 
to persuade the Director of Stabilization 
and the Commissioner of Internal Revenue 
that insurance which qualifies under the 5 
per cent rule should not be limited to “the 
ordinary or whole life policy which does not 
provide for a cash surrender or loan value, 
or both, amounting to a large percentage of 
the premiums paid.” 


The regulation of the Commissioner fur- 
ther provides that as to purchases of ordin- 
ary or whole life policies, such contracts 
“must be for the benefit of more than a 
small number of selected individuals.” We 
call attention to the inconsistency of the 
second part of this regulation with action 
taken by the War Labor Board. Under a 
ruling of that Board, an employer without 
Board approval “may purchase life insur- 
ance for one or a few, or all, of his employ- 
ees” provided the premiums are limited to 
5 per cent or less of the employee’s wages 
or salary. Efforts will be continued to per- 
suade the Commissioner that he should fol- 
low a consistent practice. 
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Uniform Fiduciary Acts 
Approved 


At the recent annual meeting of the Na- 
tional Conference of Commissioners on Uni- 
form State Laws, the following Acts were 
approved in final form: Uniform Powers of 
Foreign Representatives Act, Uniform Act 
Relating to Reverter of Realty, Model Rule 
Against Perpetuities Act, and a Model Cy- 
pres Act. 

Also of interest to fiduciaries and estate 
attorneys is Section 3 of the newly ap- 
proved Model War Service Validation Act, 
which provides: 

“Whenever, during the period of the 
existing war, a person engaged in war ser- 
vice has executed, or shall execute, a writ- 
ing signed by himself purporting to be a 
will or codicil, it shall not be denied probate 
because of the lack of witnesses or defect 
in attestation or publication, or because the 
testator was below testamentary age, if the 
(probate) court finds the signature to be 
genuine and that the signer intended it to 
take effect as a will or codicil. (Nothing 
herein contained shall be construed to af- 
fect the validity of nuncupative or oral 
wills.) ”’ 

A further draft of a proposed Uniform 
Ancillary Administration of Estates Act 
was considered by the Conference, but final 
action was not taken. 

Further information on the above may be 
obtained from Secretary Barton H. Kuhns, 
First National Bank Building, Omaha 2, 
Neb. 

re) 


Hon. Brooke 
Claxton, K.C., 
M.P., our legal 
editor for the 
Province 
of Quebec for 
eight years, 
has been nam- 
ed minister of 
national health 
and welfare in 
Ottawa, Can- 
ada. Among 
the critical 
tasks with 
which he will 
be faced is 
working out 
Dominion-Pro- 
vincial cooper- 
ation on the proposed social security 
program of family allowances, health insur- 
ance and contributory pensions. 


Photo by Karsh, Ottawa 


_ BROOKE CLAXTON 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEW JERSEY: Samuel J. Foosaner—Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 


The complete roster of editors appears in July and January. 





Accounting — Court — Procedure for In- 
ter Vivos Trusts under New Act 


New York—Supreme Court, New York County 


Matter of Harris, New York Law Journal, Nov. 1, 
1944, 


Prior to September 1, 1943, the trustee 
of an inter vivos trust could only account 
in the Supreme Court and only by way of an 
action which was in effect a fictitious suit 
in equity. By article 79 of the Civil Prac- 
tice Act effective September 1, 1943, pro- 
vision was made for a new type of special 
proceeding whereby a trustee of an inter 
vivos trust, if he wished to do so, could have 
his accounts settled under procedure which 
was analagous to that in the Surrogate’s 
Court for testamentary trustees. 

In the instant case the guardian ad litem 
of infant beneficiaries under an inter vivos 
trust presented a petition to the Supreme 
Court praying that the trustee account un- 
der the new statutory provisions, and also 
that the trustee be ordered to pay over 
income due the infants. The trustee claim- 
ed that the court, in directing it to account, 
should not direct it to account under the new 
statutory provisions but should leave it free 
to commence the old type of action to ac- 
count, because under the prevailing practice 
a trustee is considered to be entitled as a 
matter of right to settle its account either 
through the old type of action or by way 
of the new special proceeding. 


HELD. While a trustee who is account- 
ing voluntarily may make such choice, 
there is nothing in Article 79 which gives 
the trustee any right of election when an 
interested beneficiary commences a special 
proceeding thereunder to compel an ac- 


counting. Moreover, the ultimate relief 
prayed for, namely a direction for the pay- 
ment of income, could not be granted until 
the completion of the accounting. The 
trustee was therefore directed to file its 
account in the instant proceeding. 


0 


Accounting — Court — Executor Com- 
pelled to Account 


District Court of the United States 
for the District of Columbia 


Cashell v. Eslen, 55 F. supp. 747. 


Proceeding by one of two residuary lega- 
tees to compel an accounting by executor 
and for judgment in the amount found to 
be due plaintiff as one of the residuary lega- 
tees. The defendant qualified as executor 
upon filing special undertaking pursuant to 
Section 20-303, D. C. Code 1940, after jur- 
isdiction of heirs at law and next of kin 
was obtained by publication. The executor 
raised the defense that he should not be re- 
quired to make distribution of legacies un- 
til after two years have elapsed since the 
will was admitted to probate because the 
heirs at law and next of kin will not have 
had an opportunity to file a caveat against 
the will. 


HELD: Judgment for plaintiff. The 
executor may not refuse an accounting and 
payment of the legacy to which the plain- 
tiff is entitled on the ground that the time 
within which to file a caveat has not ex- 
pired. After the probate of a will and until 
its revocation, an executor is authorized 
and required to act in accordance with its 
terms, and, in the absence of wrong doing 
on his part, is fully protected in so doing. 
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Guardianship — Authority of Court to 
Direct Guardian to Change Benefici- 
ciaries of Insurance 


Massachusetts—Supreme Judicial Court 
Parry v. Parry, 1944 A.S. 1207; Sept. 12, 1944. 


Petition by a person under guardianship 
as an insane person recited that before be- 
ing adjudicated insane he had purchased 
an annuity contract. What was‘left on his 
death, if any, went to four named benefi- 
ciaries, of whom his guardian, A, was one. 
Petition further recited that he desired to 
change the beneficiaries, that he was men- 
tally competent at almost all times to do 
so, and had in fact executed such a change 
at a time when he was competent, but A 
refused to surrender the contract or sign 
the necessary papers. The petition prayed 
that he be adjudicated competent to change 
the beneficiaries; that A be ordered to 
deliver and sign; and the insurance company 
be ordered to approve. The petition was 
demurred to on the ground that the court 
could not adjudicate him competent unless 
it discharged the guardianship and had no 
power to grant the relief sought. The pro- 
bate judge sustained the demurrer and dis- 
missed the petition as to the insurance com- 
pany. 

HELD: Demurrer overruled. The court 
had complete jurisdiction of the case under 
G.L. 201, §45 to authorize or direct the 
guardian to exercise the option given the 
petitioner to make the change. The court 
cannot adjudicate an insane person to be 
legally sane while he is under guardian- 
ship, but it was not necessary to do so in 
order to afford relief under the statute. It 
was proper for the ward to bring a petition 
directly against a guardian who refuses to 
act. 

The petition was properly dismissed as 
to the insurance company, as it was merely 
a stakeholder. 


——————-0O 
Insurance Trusts — Life — Proceeds of 
Funded Trust Not Taxable in In- 
sured’s Estate 
England—House of Lords 


Barclays Bank Ltd. v. Att'y Gen’l, [1944] 2 All 
E. R. 208. 


A settlor assigned to trustee policies on 
his life, together with investments, from 
which the income was to provide the annual 


premiums. The Court of Appeal held that 
the proceeds of the policies, on his death, 
attracted Estate Duty under Section 2 (1) 
(c) of the Finance Act, 1894, which pro- 
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vides that Estate Duty is payable on any 
money received on a policy of assurance 
effected by any person dying after August 
1, 1894, where the policy is wholly kept up 
by him for the benefit of a donee, whether 
nominee or assignee, or a part of such 
money in proportion to the premiums paid 
by him where the policy is partially kept up 
by him for such benefit. The decision 
turned on the meaning of the phrase 
“‘where the policy is wholly kept up.” The 
Bank appealed. 


HELD: Appeal allowed. Lord Thanker- 
ton said that the policies were not kept up 
by the deceased after the date of the Settle- 
ments. The premiums on the policies were 
annual ones and the crucial date in each 
year could not arrive until it became neces- 
sary to renew the currency of the policies 
for another year because of the survival of 
the assured. Payment of the premiums 
necessary for renewal was made by the 
Bank, over whom the deceased retained no 
control, out of settled funds in which the 
deceased had no interest and over which he 
retained no control. It could not be main- 
tained that the Bank made such payments 
as Agent of the deceased, and the fact that 
the funds out of which the payments were 
made were originally settled by the de- 
ceased was not relevant. 

Reported by Arthur V. Barber 


O 


Life Tenant and Remainderman — Un- 
productive Property — Effect of Direc- 
tion to Convert — Apportionment of 
Proceeds 


California—District Court of Appeal 
Estate of Bothwell, 65 A.C.A. 855 (August 30, 


1944). 


Property was distributed to a testamen- 
tary trustee in 1929, the decree directing 
the conversion of property into interest- 
bearing securities. Among the property 
distributed were a ranch and certain South 
American bonds. The Colorado property was 
sold in 1940 for $14,000, having been car- 
ried at a continuing loss, the excess of car- 
rying cost over income for eleven years 
being some $3,700. The South American 
bonds were sold in 1940 for $20,000 (evi- 
dently less than face value or cost, though 
neither figure is given). The trustee’s tenth 
account reported amounts received for 
ranch and bonds as principal, to which the 
income beneficiaries objected, claiming that 
the proceeds should have been apportioned 
between principal and income. 





LAW AND TAXES 


HELD: (1) The duty to sell being 
mandatory, there was an equitable conver- 
sion as of 1929, date of decree of distribu- 
tion. 

(2) The actual conversion of realty 
into personalty having been delayed and 
the life beneficiaries deprived of income 
thereby, proceeds of sale should be appor- 
tioned, giving to principal a sum which, 
computing interest thereon at current rate 
of return on trust investments (agreed to 
be 4%) from date when duty to sell arose, 
would equal amount realized at sale. Dif- 
ference between such amount and amount 
realized is allocated to income. 

(3) Similar rule was applied to South 
American bonds, which went into default 
in interest in 1931 or 1932. Apportionment 
dated from date when duty to sell arose, 
which court assumed to be when the re- 
spective defaults occurred. Held, further, 
that the going rate of return on trust in- 
vestments governed, rather than the higher 
rate named in the bonds. 

(4) The trustee’s charge of net loss of 
carrying ranch property to income was 
erroneous. Fact that orders approving ac- 
counts had approved such method was not 
conclusive, since the problem of apportion- 
ment had not then arisen and did not arise 
until sale was made. If, however, it should 
appear on retrial that income beneficiaries 
by their conduct had estopped themselves 
from objecting to charging the carrying 
cost to income, a different rule might apply. 

NOTE: The principal case is one of first 
impression in California on apportionment 
either (1) of proceeds of property directed 
to be sold, or (2) of proceeds of property 
becoming unproductive; also on payment of 
carrying charges on unproductive property. 
On apportionment, the New York cases (see 
Furniss v. Cruikshank, 230 N. Y. 495, 130 
N. E. 625 (1921)) are followed. 


0 


Perpetuities — Invalidity of Exercise of 
Power of Appointment 


District Court of the United States 
for the District of Columbia 


Mondell v. Thom, No. 8623. 


Decedent died in 1915 leaving a _ will 
which created a trust. The income was to 
be divided among his widow and his sons. 
After widow’s death, income was to be paid 
to sons for 21 years. Each son was given 
unrestricted power to appoint his share by 
will and on failure to appoint, his share 
went to his issue. The widow died in 1934 
and one son died in 1942. The deceased 
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son undertook to exercise his power of ap- 
pointment by creating a testamentary trust. 
The income of this trust was divided among 
his widow and three daughters. Upon the 
death of the widow the income was payable 
to the daughters until they reached the 
age of 25. 


HELD: The deceased son’s attempted 
exercise of his power of appointment was 
invalid because his daughters were not to 
take their share outright until they reached 
the age of 25 and this might be more than 
21 years after his widow’s death. A daugh- 
ter born in 1940 would not have reached 
the age of 25 and taken her share within 21 
years of her mother’s death if her mother 
had died before 1944. 


oO 


Perpetuities — Restraints on Alienation 
— Severability of Valid and Invalid 
Provisions 


California—Supreme Court 
Estate of Micheletti, 24 A.C. 897 (Sept. 22, 1944). 


Micheletti’s will left his estate in trust 
for the benefit of his two sons, Arturo and 
Manlio, and their issue, providing that the 
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trust should cease and be distributed as to 
one-half when Arturo and Manlio, or the 
survivor, attained twenty-five, the other 
one-half to continue in trust until they or 
the survivor attained thirty-two, when the 
trust should be distributed to them or the 
survivor and to the surviving issue of either 
of them then deceased, by right of repre- 
sensation. Paragraph 11 provided that none 
of the beneficiaries, with three certain ex- 
ceptions, should receive any part of the 
estate “until such beneficiary shall have 
reached the age of twenty-one years.” 
Paragraph 12 restrained the beneficiaries 
from alienating their shares. 


HELD: Under Paragraph 11 the exe- 
cutory interests created in favor of issue 
of the sons must vest if at all within lives 
in being and are therefore not within the 
rule against perpetuities, which applies only 
to remoteness of vesting. The question 
whether the executory interests violated 
Section 715, Civil Code, prohibiting re- 
straints on alienation except for lives in 
being or for a flat period of twenty-five 
years is not passed on. (It seems plain that 
the executory interests did violate this sec- 
tion.) These interests are separable from 
the equitable life estates created in Arturo 
and Manlio. That holding was sufficient to 
defeat petitioner, a daughter of testator, 
who claimed that the testamentary trust 
was void and that the residue should be 
distributed as intestate. 


0. 


Powers — Foreign — Appointment of 
Ancillary Administrator 


District Court of the United States 
for the District of Columbia 


Purcell v. Cramton, No. 8652. 


Decedent domiciled in Michigan named 
resident of the District of Columbia sole 
executor of her will. Michigan law forbids 
appointment of non-resident executor and 
the Michigan court appointed a Michigan 
resident administrator c. t. a. of the estate. 
Ancillary proceedings were necessary in the 
District of Columbia and the court granted 
ancillary letters to the domiciliary admin- 
istrator c. to a. after refusing ancillary let- 
ters to the executor named in the will. 

HELD: Ancillary letters are usually 
granted to the domiciliary executor or ad- 
ministrator. It is a matter within the court’s 
discretion. Considerations of economy and 
efficiency which are not involved in the ap- 
pointment of a domiciliary executor fre- 
quently make it desirable that ancillary let- 
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ters be granted to a foreign administrator 
rather than a person named as executor in 
a foreign will. 
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Real Property — Propriety of Executors’ 
Spending Large Amounts on Repairs 
and Improvements 


Massachusetts—Supreme Judicial Court 
Turner v. Morson, 1944 A.S. 1193; Sept. 12, 1944. 


Testatrix owned a large, old-fashioned 
house with about 2% acres of land. The 
house was undesirable as a modern house, 
and the land was ledgy and not advantag- 
eous to cut up for house lots. She main- 
tained the grounds beautifully as a show 
place during her life, at considerable ex- 
pense. Her other individual estate, after 
payment of debts and legacies, amounted 
to about $25,000 to be divided among her 
four children, of whom two were named 
executors. The real estate was assessed 
for $28,000 and appraised at $27,000. 

She devised the real estate to the exe- 
cutors in trust to sell it and divide the 
proceeds among the four children. The 
will provided that the executors could post- 
pone the sale as long as they thought 
proper and could also postpone the distri- 
bution of the rest of the estate for the 
purpose of paying taxes and upkeep ex- 
penses pending a sale. She died in 1931, 
when real estate was at a low ebb. There 
never was any market for the property 
at a price which would ‘be acceptable. The 
property became vacant in October, 1934. No 
other tenant being available, one of the 
executors moved into it to prevent deterior- 
ation, paying no rent. Considerable renova- 
tions were made, which the auditor found 
were not for his specific benefit, but to 
improve the chance of selling the house. 


HELD: The court refused to charge this 
executor with rent in his account because 
there was no agreement for it and all 
parties knew he was moving in and made no 
objection, The court did, however, charge 
the executors with $5,958 in addition to 
$3,415 with which the probate judge had 
charged them on the ground that they spent, 
these sums of money on unnecessary em- 
ployees for the care of the grounds and 
large sums improvidently on hardwood 
floors, new bathrooms, modern plumbing, 
etc., which could not enhance the selling 
value of the property. The court refused to 
find that the executors were chargeable 
with neglect in not selling the house. Por- 
tions of the charges incurred by the execu- 
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tors for renovations were sustained by the 
court because the parties were cognizant of 
them and made no objection. 

The two tests applied by the court ap- 
peared to be these: First, were the expendi- 
tures reasonable and proper? Second, as to 
those which were objectionable, to what ex- 
tent did the parties acquiesce in the conduct 
of the executors without objecting? 


0 


Taxation — Estate & Inheritance — In- 
surance Companies Not Liable to Re- 
imburse Executrix 


New Jersey 
In re Marks v. Equitable Life Assurance Society, 
135 New Jersey Equity 339. 


Testator left a substantial estate, inclu- 
sive of approximately $300,000 in life in- 
surance proceeds. He directed the six in- 
surance companies to retain the proceeds 
under certain settlement options, paying 
the interest on the principal sums to his 
daughter during her lifetime, with a right 
in her to withdraw up to $1,000 annually 
from each company. The total Federal and 
New Jersey estate taxes amounted to 
$132,279. Of this sum, the amount of taxes 
paid by reason of the inclusion of the insur- 
ance proceeds in the decedent’s gross estate, 
was $45,359. 

The tenth paragraph of the will provided 
as follows: 

“Tenth: I direct all inheritance, succession or 
legacy taxes of any sort on the legacies bequeathed 
by my Will, including also such taxes on life in- 
terest in the trust estate herein created, and in- 
cluding my residuary estate, shall be borne by the 
principal of said residuary estate, so that all lega- 


tees and beneficiaries shall receive the interests be- 
queathed to them free and clear of all such taxes.”’ 


Proceeding on a bill of complaint, the 
daughter, who was named as executrix and 
trustee, sought a decree to compel the six 
insurance companies proportionately to 
reimburse her, as executrix, for the amount 
of taxes paid as a result of the inclusion 
of the insurance proceeds in the estate. 


HELD: In order to grant the decree 
sought by the complainant, it would be 
necessary to conclude that the insurance 
companies were “beneficiaries,” as contem- 
plated by the statute. Such conclusion 
would be without supporting authority. 
While Congress intended that beneficiaries 
be liable for a proportionate amount of the 
total Federal estate taxes paid, within the 
purview of Section 826(c) of the Internal 
Revenue Code, this liability was not meant 


495 


to extend to insurance companies them- 
selves. With regard to New Jersey law, 
no statute exists permitting the recovery by 
executors from insurance companies of any 
portion of the Federal or New Jersey estate 
taxes paid. 


0 


Successor Fiduciary — Power of Named 
Executor to Designate Alternate or 
Successor 


Minnesota—Supreme Court 
In re Crosby’s Estate, 15 N.W. (2d) 501. 


A will, after naming the testator’s wife 
and B to be joint executors, stated: 


“I request that the said James W. Hunt (B) at 
the time of making each annual statement herein- 
above required, or at such other time as he may 
wish, or by a provision in his will, as he may 
elect, shall designate some person to act as execu- 
tor and/or trustee in the case of his own death or 
disability,—and I request that such designation be 
given due weight by any court or judge who may 
thereafter be called upon to appoint a new execu- 
tor or trustee to take the place of the said James 
W. Hunt (B).—If the said James W. Hunt (B) 
shall make no such designation, or if the person 
so chosen by him shall not act, I desire that The 
First and American National Bank of Duluth shall 
be appointed by the proper court as such executor 
and/or trustee to succeed the same James W. 
Hunt.” 


B did not qualify as executor, and testa- 
tor’s wife predeceased him. However, B 
by a written statement requested “that the 
Court appoint the First and American 
National Bank of Duluth as the executor of 
said will in compliance with the provision 
of said will—.” 

Contestants contend that such bank was 
not an “executor named in the will” within 
the meaning of Minnesota statutes provid- 
ing: “If any executor named in the will is 
found by the court to be suitable—he shall 
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be appointed,” and that being so, contestants 
and testator’s sole heirs at law were entitled 
to have their nominee the Northern National 
Bank appointed as administrator with the 
will annexed. The lower court held that the 
executor named in the will should be ap- 
pointed. 


HELD: Affirmed. The court rejected the 
argument of contestants that there was no 
absolute power or right of designation given 
to B, he having been delegated to make a 
designation or nomination only in case he 
himself first qualified and commenced serv- 
ing as executor. The court instead recog- 
nized the rule that under Minnesota law 
the right of a particular person to act as 
executor of a will is dependent upon his 
being “named” as such in the will, assum- 
ing he is qualified and suitable, and that 
no particular form of words is necessary in 
designating the executor, but that the testa- 
tor’s intention gathered from the words of 
the will as a whole will be given effect. The 
court found that from the whole will it was 
evident that testator intended in case of 
the death, disability or declination to act 
of his wife and B, his estate should be 
administered by a qualified and suitable 
person or corporation which B should desig- 
nate whether B had formally qualified as 
executor or not. 


Even assuming that B’s designation of 
the First and American National Bank were 
entirely disregarded, yet the bank would be 
entitled as of right to the appointment as 
executor under the last quoted sentence 


of the will. The court rejected the technical 
argument that as the sentence talks of the 
appointment of an executor “to succeed” B, 
unless B first was appointed and qualified 
this provision did not become operative. The 
court pointed out that even by Webster’s 
Dictionary the term “succeed” means “to 
take the place of.” 


The contention that the First and Amer- 
ican National Bank was not “suitable” 
within the meaning of Minnesota statutes 
was likewise rejected. Suitability is to be 
determined solely upon the basis of the exe- 
cutor’s own acts, conduct, interest, attitudes 
and attributes and not by comparison with 
those of the nominee of the heirs. As the 
word “suitable” is not defined by statute, 
the court said the determination is in each 
case committed to the “sound and discern- 
ing judgment” of the appointing court, and 
in this case no abuse of discretion was 
shown. 
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STATEMENT OF THE OWNERSHIP, MANAGE- 

MENT, CIRCULATION, ETC., REQUIRED BY THE 
ACTS OF CONGRESS OF AUGUST 24, 1912 

AND MARCH 3, 1933 

Of TRUSTS and ESTATES (Magazine), published 

monthly at New York, N. Y. for October 1, 1944. 

State of New York r 

County of New York 

Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Christian 
C. Luhnow, who, having been duly sworn according 
to law, deposes and says that he is the Editor and 
Publisher of the TRUSTS and ESTATES Magazine 
and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, 
management (and if a daily paper, the circulation), 
ete., of the aforesaid publication for the date shown 
in the above caption, required by the Act of August 24 
1912, as amended by the Act of March 3, 1933, em: 
bodied in section 537, Postal Laws and Regulations 
printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher, Christian C. Luhnow, 50 East 42 Street, 
New York 17, N. Y. Editor, Christian C. Luhnow, 
50 East 42 Street, New York 17, N. Y. Managing 
Editor, None. Business Manager, None. 

2. That the owner is: Fiduciary Publishers, Inc., 50 
East 42 Street, New York 17, N. Y. Christian C. 
Luhnow, Sole Stock Holder. 

3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages, or other 
securities are: None. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security hold- 
ers, if any, contain not only the list of stockholders 
and security holders as they appear upon the books of 
the company but also, in cases where the stockholder 
or security holder appears upon the books of the com- 
pany as trustee or in any other fiduciary relation, the 
name of the person or corporation for whom such 
trustee is acting, is given; also that the said two 
paragraphs contain statements embracing affiant’s full 
knowledge and belief as to the circumstances and con- 
ditions under which stockholders’ and security hold- 
ers who do not appear upon the books of the company 
as trustees, hold stock and securities in a capacity 
cther than that of a bona fide owner; and this affiant 
has no reason to believe that any other person, associa- 
tion, or corporation has any interest direct or indirect 
in the said stock, bonds or other securities than as so 
stated by him. 

CHRISTIAN C. LUHNOW 

Sworn to and subscribed before me this 29th day 
of September, 1944. 

P. PHILIP LACOVARA 
Attorney & Counsellor at Law, 
50 E. 42nd St., N. Y. C. 
Queens Co. Clerk’s No. 89, Reg. A-157-L-5- 
N. Y. Co. Clerk’s No. 7; Reg. A-276-L-5 
My commission expires March 30, 1945 


“For Personal Income Tax” 

The 1945 edition of the tax guide, “For 
Personal Income Tax,” by Peter Guy Evans, 
editor of our “Current Federal Tax Notes,” 
and J. Stanley Halperin, offers concise and 
authoritative advice in understandable terms 
for the small taxpayer. As in the past it 
was the first of the current crop of books in 
this field to come off the press. It contains 
the new forms, invaluable check lists for 
deductions and a special copyrighted work- 
sheet. 25c. 
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